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The Debarment Rules 2023

In exercise of the powers conferred by Sections 40 (3) and 171 of the
Anti-Corruption Act of Bhutan 2011, the Anti-Corruption Commis-
sion hereby frames and adopts the Debarment Rule 2023 as here-
under.

Chapter I

Preliminary

Title

1. This Rule shall be called as the Debarment Rules 2023.

Commencement

2. This Rule shall come into force on 27" day of the 10" month of
Water Female Rabbit Year corresponding to 9™ day of December
2023.

Application

3. This Rule shall apply to all individuals and/or entities who have
participated or is currently participating or will be participating
in public contractual transactions to ensure that a public agency
or a public servant is doing business only with a responsible
person.

Anti-Corruption Commission o
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The Debarment Rules 2023

Purpose
4. The purpose of this Rule is to:

(i)  state the manner in which the Debarment Committee, and
the Secretariat shall be established including their Rules of
Procedures;

(ii) prescribe the manner in which complaints shall be managed
and referred;

(iii) state the cause for sanctionable practices and its effects,
period, scope and extension;

(iv) require the Committee, Public Agency, and the Secretariat
to follow or guarantee the parties involved a minimum due
process or procedural fairness;

(v)  describe the manner in which debarment proceedings shall
be conducted;

(vi) explain manners and the consequences of debarment;

(vii) create the debarment information system and the manner
of its administration, the contents, the period for which
information in the system must be maintained, and public

access thereto; and

(viii) offer such other guidance as may be necessary for the
effective implementation of this Rule.

5. The term used in this Rule shall bear the same meaning as in the
Act unless it is defined in this Rule.

Anti-Corruption Commission o
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The Debarment Rules 2023

Chapter 11

Committee and the Secretariat

Debarment Committee Establishment

6. There shall be a Committee, who shall review the referrals
made by Public Agency or individuals, and perform such other
functions under this Rule.

7. The Committee shall comprise of:

(1)

(ii)

(iii)

(iv)

(v)

(vi)

Anti-Corruption Commission

representative of the Ministry of Finance, holding the
position of a Director and above;

representative of the Ministry of Industry, Commerce and
Employment, holding the position of a Director and above;

representative of the Ministry of Infrastructure and
Transport, holding the position of a Director and above;

representative of the Anti-Corruption Commission,
holding the position of a Director and above;

representative of the Office of the Attorney General, holding
the position of a Director and above;

representative of the Bhutan Construction and
Transportation Authority, holding the position of a Director
and above;
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The Debarment Rules 2023

(vii) representative of the Bhutan Chamber of Commerce and
Industry, holding the position of a Secretary General and
above

(viii) representative of the Construction Association of Bhutan,
holding position of Executive Director and above; and

(ix) Depending upon the nature of cases, the Committee may
invite membership of one subject matter expert as deemed
appropriate.

8. Committee Chair shall be elected from amongst the members of
the Committee.

9. Procurement Management and Development Division,
Department of Procurement and Properties, Ministry of Finance
shall be the Committee Secretariat.

Roles and Responsibilities

10. The Committee Chair shall:

(i)  preside over all sessions of the Committee and direct the
work of the Committee, except for referrals made regarding
noncompliance to Bid Securing Declaration;

(ii) designate an acting Committee Chair in the event of the
Chair’s absence; and

(iii) supervise the work of the Secretariat in relation to the
operation of this Rule.

Anti-Corruption Commission o
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The Debarment Rules 2023

11. The Committee shall:
(i) review the referrals made;
(ii) conduct the debarment proceedings, except for referrals
made regarding noncompliance to Bid Securing

Declaration;

(iii) declare possible Conflict of Interest in decision making
process and manage them accordingly; and

(iv) impose sanction on Respondent.

12. The Secretariat shall;

(i)  receive the referrals made, compile and present it to the
Committee;

(ii) schedule all Committees meetings and hearings;

(iii) assist the Committee during its deliberations and keep the
minutes or records of such deliberations;

(iv) draft the Committee’s decisions on the proceedings;

(v) maintain proper documentation of the proceedings;

(vi) convey decisions of the Committee to the parties;

(vii) form a committee within the Procurement Management

and Development Division to review the referrals made for
noncompliance to the Bid Securing Declaration;

Anti-Corruption Commission °
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The Debarment Rules 2023

(viii) conduct the proceedings for non-compliance of Bid
Security declaration;

(ix) establish Standard Operating Procedures on the
composition of a committee and management of referrals

on Bid Securing Declaration

(x) impose sanction on Respondent for non-compliance of Bid
Security Declaration;

(xi) declare possible Conflict of Interest in decision making
process and manage them accordingly;

(xii) secure budget to meet the expenditure related to the
functioning of the Committee including the sitting fees;

and

(xiii) Render any other assistance to the Committees in-line with
this Rule.

Remuneration

13. The Committee members and the Secretariat shall be entitled to
such reasonable benefits and fees.

Removal

14. The Committee members may be removed if:
(i)  member is physically or mentally unfit; or
(ii) member has violated the Code of Conduct.

Anti-Corruption Commission o
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The Debarment Rules 2023

15. The Committee Chair shall have the right to initiate a proposal
for removal of any members.

16. The Committee member concerned shall be notified of the alleged
grounds for the proposed removal and be afforded reasonable
opportunity to be heard.

Immunity

17. The Committee member or the Secretariat or any person acting
for the Committee in respect of their duties done in good faith
under this Rule or intended to be done in pursuant to the provision
of this Rule shall not be liable for any legal or administrative
proceedings. However, such immunity shall not cover any corrupt
acts committed by a member of the Committee or Secretariat or
any person acting for the Committee in connection with discharge
of his/her duty under this Rule.

Anti-Corruption Commission o
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The Debarment Rules 2023

Chapter I11

Causes for Sanctionable Practices

General Causes

18. A Respondent may be debarred if the Respondent in relation to
public procurement:

(i)
(ii)

(iii)

(iv)

(v)

(vi)

(vii)

is found to have committed a criminal offence;

is imposed administrative sanction by a court through a
civil judgment or by any other administrative body;

commits any act in violation of professional or business
code of conduct;

enters into unauthorized sub-contracting;

fails to pay compensation or liquidated damages to a Public
Agency for delays in the completion of works or delivery of
goods and services;

violates any law regarding immigration, minimum wage or
any other applicable employment related law;
fails to sign the contract as a successful bidder;

(viii) fails to furnish the performance security and where the bid

Anti-Corruption Commission

security has not been forfeited;




RMABRISARA 049 SF|
(2) QI'GRWN'Q'F]N' t:ﬁﬁﬁ'ua'%q'éﬁ'gq'ua'ﬁk\l'éﬁ'mx' iq'n%;'gf’gw
ARRAr n§q«’%mwa\a§uﬁ|’x‘?ﬂﬁu' W=
~ O\ AN A\~ [N QA
(90) 33 QRN GRA| AN nﬁ'aﬁ'q'q'mn]'éq'&gnn‘
(99) aqq&qéﬁwiﬁqw"{ﬁﬁ@ gq’@qnﬁ'&’ﬁma'gq'as'é'oiqm'1:1‘;5«'
qnﬁ'a'mk\l'qg«ﬁx'&’ﬁ'%ﬁw mw{qg&’a’qmﬁgw W=y G

N [2N ~ (2N ~
Q(ﬂﬂ"'&'ﬁ%ﬂl‘ NR’%’ ‘}ﬁ%‘(&ﬁ%ﬂlﬂ"‘&l aﬁ'%’QQ‘('GJ'ﬁ'NQ"N'QSN'
Q’Qﬁ%% NR’&'@H’]NN’ Us!‘('q‘

(73) RGYTHR A Fgamgiuaaguix wsy|
(r3) ERFNFERGRARYTFIIFNR a5 TgFFeF A<

vA v, vv 87
IRBA ARG AR |

A X
:qu'asa'gu]ﬂ'gx'@@m]@qm‘
FAARUR

g ARRANT T t:m]q'aa@ﬁqﬁ:‘f@m't:l‘&'“%k\ani'éﬂ“ﬁﬁ'%a'{q'
SR R R

0. ATHENGGAR gREGERUGIAE] SIS
R wsyy axt:@qgmmwﬁ'q%qﬁw t:m]qa&g@q‘q:@q‘«;’qwm’ﬁw
%{'%xgl:qx%' %w:wwﬁ' W= é&%ﬁ'&qéxg ‘§n]k\1':1qﬁ'n7ﬁﬁ'
9

o =gy



The Debarment Rules 2023

(ix) fails to furnish the Bid Security amount within the
reasonable duration provided by the public agency;

(x) fails to perform a contract willfully;

(xi) fails to remedy any reported defect within the warranty
period and the performance security or retention money or
security deposit is not enough to cover the defect;

(xii) fails to declare Conflict of Interest; or

(xiii) engages in such other serious causes that affects the current
contract of the Respondent.

Chapter 1V
Referrals to The Committees
Complaints

19. Public Agency shall establish a system for receiving complaints
concerning cause for debarment.

20. If a person believes that another person or an entity has engaged

in any causes for debarment, the person shall file a complaint to
the public agency or the Secretariat.

Anti-Corruption Commission o
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The Debarment Rules 2023

Referrals to the Committee

21.

22

23.

The Public Agency may seek to initiate debarment proceeding
if based on its findings, it establishes that there is sufficient
evidence to support finding of one or more causes for debarment.

. The Public Agency while submitting its findings to the Secretariat

for initiating the debarment proceedings, shall include:

(i)  details of the Respondent against whom the debarment
proceedings need to be initiated;

(ii) specific accusations against the Respondent;

(iii) summary of facts regarding the accusation;

(iv) evidence in support of the accusations;

(v) any exculpatory or mitigating evidence; and

(vi) information on any suspension.

The Anti-Corruption Commission shall refer the details on any
suspension or revocation awarded in connection to corruption

offence to the Secretariat to enforce the suspension or revocation
by publishing in the Debarment Registry.

Referrals on Exclusion of Bidders by Public Agency

24.

If a Public Agency, in line with the procurement rules and
regulations, has excluded an individual and/or entity, such
information shall be submitted to the Secretariat for possible
debarment within 30 days after such a decision has been made
with relevant evidence and documents.

Anti-Corruption Commission 0
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25.

The excluded individual and/or entity may also submit its
grievances to the Secretariat within 30 days of receiving such
a decision if respondent is not satisfied with the decision of the
public agency.

Chapter V

Proceeding of The Debarment Committee

Proceedings of the Committee.

26. A minimum of one third members of the Committees including

27.

28.

29.

at least a representative from the private sector shall constitute
the quorum.

The Committee shall take all decisions by a simple majority of
the members present and, in the event of a tie, the Committee
Chair shall have the deciding vote.

The Committee proceedings, including hearings and deliberations
shall be recorded.

The Committee shall follow the instructions of the Committee
Chair for its operation pertaining to matters not addressed by
this Rule.

Proceeding

30.

The Secretariat shall issue notice after receipt of written
accusations instructing the Respondent to submit response within
10 working days.

Anti-Corruption Commission Q
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31.

32.

33.

34.

35.

After receipt of response from the Respondent, the Secretariat
shall, within 5 working days, notify the Public Agency with a
copy of the response.

The Public Agency shall, within 10 working days after receipt
of Respondent’s response, submit its response to the Secretariat.

After receipt of accusations, responses and additional evidences,
the Committee shall conduct proceeding in presence of the
parties unless:

(i) A party is not able to commit their presence within
reasonable days upon intimation of the Secretariat; or

(ii) A party declares that he/she shall not be represented in
person in the proceeding.

The Secretariat shall issue notice to the respondent after receipt
of written accusations from the public agency on non-compliance
to Bid Securing Declaration terms and conditions.

After receipt of response from the Respondent regarding non-
compliance to Bid Securing Declaration, the committee shall
conduct proceeding in presence or absence of the parties.

Representation during proceeding

36.

Anti-Corruption Commission

Party shall pay their own expenses if they intend to represent in
the debarment proceeding.
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The Debarment Rules 2023

Submission of Additional Materials

37. The Secretariat may, before the hearing of the Committee on a
matter, permit submission of any additional material evidence
relevant to the specific accusation.

Admissions of culpability

38. The Respondent may while furnishing response:

(i) admit all or part of any accusation; or/and

(ii) present evidence and arguments of mitigating
circumstances, or other facts relevant to the case.

Powers of the Committee upon default of the parties

39. Unless otherwise agreed by the parties, if without sufficient
cause, in the opinion of the Committee:

(i)  theRespondentfailsto communicateits statement of defense
on time, the Committee shall continue the debarment
proceedings without treating such failure as an acceptance
or admission of the facts alleged by the claimant; or

(ii) any party opts not to appear at a hearing or produce
documentary evidence, the Committee may continue the
debarment proceedings and make an award on the evidence
before it.

Anti-Corruption Commission @
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The Debarment Rules 2023

Basis for Debarment Proceedings

40. The Committee shall initiate the debarment proceedings based
on the following:

(i)  the findings of the Public Agency;
(ii) the explanations on the claim if any;
(iii) the responses; and

(iv) any other related submissions of arguments and evidence.

Committee deliberation

41. The Committee shall determine whether or not the Respondent’s
conduct amount to one or more causes for debarment.

42.If the Committee determines that the Respondent’s conduct

amount to one or more causes for debarment, appropriate
sanction shall be imposed on the Respondent.

Committee’s decision
43. The Committee’s decision shall include:

(i) arecitation of the relevant facts;
(ii) its decision as to the culpability of the Respondent;
(iii) any sanction to be imposed on the Respondent; and

(iv) a brief statement of the reasons for its decision.

Anti-Corruption Commission m
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Consideration for debarment decision

44. The Committee, shall consider the aggravating or mitigating
factors under this Rule in its decisions.

Mitigating Factors

45. The mitigating factors for debarment decisions shall include:

(i)

(ii)
(iii)

(iv)

respondents role in the commission of the cause for
debarment;

voluntary corrective actions taken;

substantial cooperation given to the Public Agency and
the Committee during inquiry and/or the debarment
proceedings; or

any other factors that the Committee reasonably deems
relevant to the circumstances of a particular case.

Aggravating Factors

46. The aggravating factors for debarment decisions shall include:

(i)

(ii)

Anti-Corruption Commission

severe harm caused by the Respondent involved in the
cause for debarment;

respondent’s interference in the Public Agency’s inquiry,
including obstructive practices, or intimidation of the
witness for non-cooperation with the Public Agency;
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The Debarment Rules 2023

(iii) respondent’s past history of debarment or other penalty for
misconduct in public procurement; or

(iv) any other factors that the Committee, as the case may
be, reasonably deems relevant to the circumstances of a
particular case.

Finality of decision

47. The Committee’s decision shall be final and shall take effect
immediately, without prejudice to any action taken under other
applicable laws.

Dissemination of decisions

48. The Secretariat shall, inform the parties regarding the decision
immediately. The Secretariat shall also, within five working days
after the decision has been taken by the Committee, transmit such
decision through the electronic system maintained by PMDD,
specifying the duration of the suspension or debarment imposed
on the sanctioned party.

Anti-Corruption Commission @
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Chapter VI

Sanctions

Conditional non-debarment
49. Conditional non-debarment may apply where:

(i) the parties affiliated with the Respondent that are not
directly involved in the cause for debarment in which
the Respondent has engaged, but which bear some
responsibility thereof; or

(ii) the respondents have demonstrated that they have taken
comprehensive corrective measures and that such other
mitigating factor apply so as to justify non-debarment.

50. The Respondent may be required to comply with certain remedial,
preventive or other conditions as a condition to avoid debarment
from public procurement.

51. The conditions mentioned under Rule 51 may include, but not
limited to:

(i)  verifiable actions taken to improve business governance,
including the introduction, improvement and/or
implementation of integrity compliance or ethics programs;
or

(i) remedial measures to address the Respondent’s misconduct,
including disciplinary action against the Respondent.

Anti-Corruption Commission Q




RMABRISARA 049 SF|

T
« ST ssalq3BEgaag o)) RIS

W FIRRTTRNRIN TR Y oEF  gR@gRaEsqy FRFR
A ERF S|

wa ERFTRNAN AIRANAANFEFug NG MRAFHGRgax 13
&ﬂ'ﬁa’ﬁ’qéq )0 uaﬁ?ﬁw"{q’gx‘ nqq’&ﬂ@m&'@n%q'qan'&?ﬁu'
RCELY: S iﬂ«'@:‘?}«' %fﬁ'gﬁnqq'aw:ﬁ'ﬁhﬂ

SRR
" nfqn] B QN QEY Qﬁ qn]tq 3 g@q JIRREIN 57:3@:%5 5 ﬁ&ICT

qm %, ﬁt:auaqm T ’ﬂ nxqwq‘ NE Wy ARAAGUANT
Sqyfar = m@ﬁ ggmay xqsaan YU RITE AN
FEE o t?ﬁ::' A FRRFRH|

A
wi. VA EAARARNAERTARY:

() §Ns'mqm'&1’ﬁ's“r é’:’qﬁm"éq'n]%q'na' m«‘gmawaa'?én]'z&'
qqq‘%ﬂﬁ'ﬁnm&‘s\ﬁwawﬂ
(<) mqn]'5'@3'&1’31135«'Qq'qﬁ'q?iﬁ@ %‘&:‘&“rﬁ'gqqxqqsqwx

THES

o S EARLAE D
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Debarment

52. The Secretariat shall debar a respondent found to have committed
sanctionable practices provided under section 19 (vii) (viii) &

(ix).

53. The Debarment Committee shall debar a Respondent if the
Respondent is found to have committed one of the sanctionable

practices under Rule 19, other than those mentioned in section
53.

Duration

54. Debarment shall be for a period commensurate with the
seriousness of an act constituting a cause for debarment which
may range from a minimum of one to a maximum of five years.
For cases where an individual or entity has committed an act
constituting a cause for debarment for more than once shall be
compulsorily debarred for five years.

Effect

55. The debarred Respondent shall not be eligible to:

(i)  grant another license for same business activity for which
the sanction was imposed; and

(ii) participate in any public procurement for the debarred
period.
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Effect on existing business activity

56. A debarment imposed on the Respondent under this Rule may
not affect other existing business activity of the respondent.

Chapter VII

Access to Information

Debarment Information System

57. The Debarment Information System shall include:
(i)  census details of the Respondent;
(ii) details of the debarred business;
(iii) debarment decisions; and
(iv) details of sanctions (date, period and type).

58. The Secretariat shall maintain and update the Debarment
Information System.

Access to Debarment Information System
59. The Committee shall establish procedures to disseminate

debarment information through e-GP System to ensure that a
Public Agency does not do business with a debarred party.

Anti-Corruption Commission @
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Chapter VIII

Miscellaneous

Issuance and delivery of notice

60. A notice shall be deemed issued to the Respondent on the date:

(i) acopy of it is delivered personally or by leaving it with an
adult person at the last known place of residence or business
of the person to whom it is to be served;

(ii) it is deposited in the mail including electronic mail or with
a courier service by the Secretariat; or

(iii) it is sent by a registered post addressed to the person to
whom the notice is to be served at his or her last known
address.

Submission

61. Explanations, responses and other materials shall be deemed
submitted to the Committee on the date they are received by the
Secretariat.

Confidentiality

62. The Respondent, the Public Agency, the Committee and the
Secretariat shall maintain the confidentiality of information
coming to their knowledge in the course of the debarment
proceedings, unless otherwise authorized by a competent
authority.
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Revision

63.

64.

65.

66.

67.

Anti-Corruption Commission

The Anti-Corruption Commission in consultation with the
Secretariat and other relevant agencies may as deemed necessary,
revise this Rule from time to time.

Interpretation

The Anti-Corruption Commission shall be the competent
authority for the interpretation of this Rule.

Definitions

As used in this Rules, the following terms have the following
meanings:

(i) “Act” means the Anti-Corruption Act, as amended from
time to time.

(i) “Advantage” has the same meaning as in the Act.

(iii) “Causes for Sanctionable Practices” mean any act which
constitute causes for debarment under this Rule.

(iv) “Civil judgment” means the disposition of a civil action
by any court of competent jurisdiction or tribunal whether
entered by verdict, decision, settlement, or otherwise
creating a civil liability for the wrongful acts.

(v) “Committee” means the Debarment Committee and/or
the Secretariat as may be applicable established under this
Rules.
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(vi) “Debarment” means a determination by the Committees
that a Respondent is not eligible to be awarded contracts or
otherwise participate in any other procurement transactions.

(vii) “Fraudulent practice” meansanyactor omission, including
a misrepresentation, that knowingly or recklessly misleads,
or attempts to mislead, a party to obtain afinancial or other
benefit or to avoid an obligation.

(viii) “Government” means the Royal Government of Bhutan
and its instrumentalities.

(ix) “Notice” means Notice of Sanctions Proceedings.

(x) “Non-procurement transactions” mean any programs
and activities involving public financial and nonfinancial
assistance, but not including procurement programs and
activities subject to this Rule.

(xi) “Obstructive practice” means:

i. deliberately destroying, falsifying, altering or concealing
of evidence material to the investigation or making
false statements to investigators in order to materially
impede the proceedings;

ii. threatening, harassing or intimidating any party to
prevent it from disclosing its knowledge of matters
relevant to the investigation or from pursuing the
investigation; or

Anti-Corruption Commission e
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iii. acts intended to materially impede the exercise of the
inspection and audit rights of the Public Agency as
envisaged by the Rules, Guidelines, and Standards.

(iv) “Person” has the same meaning as in the Act.

(v)  “Public Agency” means the procuring agency using public
resources, which enters into a contract with supplier, service
provider or contractor for procurement of goods, services,
or execution of works.

(vi) “Respondent” means an entity or individual alleged to
have engaged in a cause for debarment and who has been
designated as such in a Notice.

Anti-Corruption Commission e
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