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FOREWORD

One of the principal mandates and powers of the Commission, as provided
under section 24(1)(a) of the Anti-Corruption Act of Bhutan 2011, is to develop,
maintain, revise and monitor the implementation of effective, coordinated anti-
corruption policies and practices. To promote good governance and integrity
in public procurement, the Debarment Rules 2019 has been developed.

The Rule promotes Government’s interest and the need to do business only
with responsible entities and/or individuals. It promotes integrity in the
contractual works, primarily in construction and supply of goods & services
for clean public procurement. It also promotes sound stewardship of public
funds as well as safeguards firms and individuals from engaging in fraud,
corruption and unethical behavior in public financed projects.

The Rule has been finalized after series of consultations with relevant
stakeholders involving contractors, suppliers, consulting firms and
procurement officers of government ministries, dzongkhags and other major
procuring agencies. Constructive feedback and wisdom that emerged from the
consultation workshops have been incorporated in this Rule. The Rule
specifies, inter alia, manner in which the Debarment Committee and the
Secretariat must be established including their rules of procedures, manner
in which the complaints should be managed and referred to the Debarment
Committee, cause for sanctionable practices and manner of debarment
proceedings.

The Anti-Corruption Commission in exercise of the powers conferred by
Sections 40 (3) and 171 of the Anti-Corruption Act of Bhutan 2011 hereby
adopts the Debarment Rules 2019. All stakeholders are requested to
familiarize themselves and ensure strict enforcement of the Debarment Rules
2019.

u{

(Kiffley Ya%

Chairperson

FIGHTING CORRUPTION IS A COLLECTIVE RESPONSIBILITY
THIMPHU, BHUTAN. Post Box No. 1113, Tel: +975-2-334863/64/66/67 /68,/69 Fax No. 334865, Website: www.acc.org.bt
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The Debarment Rules 2019

In exercise of the powers conferred by Sections 40 (3) and 171 of the
Anti-Corruption Act of Bhutan 2011, the Anti-Corruption Commission
hereby frames and adopts the Debarment Rules 2019.

CHAPTER 1
PRELIMINARY

Title
1. This Rule is the Debarment Rules 2019.

Commencement

2. This Rule shall come into force with effect from such date as
announced by the Anti-Corruption Commission through an
order.

Application

3. This Rule shall apply to all individuals and/or entities who have
participated or is currently participating or will be participating
in public contractual transactions to ensure that a public agency
or a public servant is doing business only with a responsible
person.

Purpose
4.  The purpose of this Rule is to:

(i) state the manner in which the Debarment Committee and
the Secretariat shall be established including their Rules
of Procedures;

(i) prescribe the manner in which complaints shall be managed
and referred by Public Agency;

The Debarment Rules 2019 | 1
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(i11) state the cause for sanctionable practices and its effects,
period, scope and extension;

(iv) require the Committee, Public Agency, and the Secretariat
to follow or guarantee the parties involved a minimum due
process or procedural fairness;

(v) describe the manner in which debarment proceedings shall
be conducted;

(vi) explain manners and the consequences of debarment;

(vii) create the debarment information system and the manner
of its administration, the contents, the period for which
information in the system must be maintained, and public
access thereto; and

(viii) offer such other guidance as may be necessary for the
effective implementation of this Rule.

Rules of Construction

5.

In this Rule, unless the context indicates otherwise, singular
shall include plural.

The term used in this Rule shall bear the same meaning as in the
Act unless it is defined in this Rule.

The Debarment Rules 2019
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CHAPTER II
DEBARMENT COMMITTEE

Establishment of the Committee

7.

There shall be a Committee, who shall review the referrals made
by Public Agency and perform such other functions under this

Rule.

The Committee shall comprise of:

(1)

(i)

(iii)

(iv)

(v)

(vi)

(vii)

representative of the Ministry of Finance, holding the
position of a Director and above;

representative of the Ministry of Economic Affairs,
holding the position of a Director and above;

representative of the Ministry of Works and Human
Settlement, holding the position of a Director and above;

representative of the Anti-Corruption Commission,
holding the position of a Director and above;

representative of the Office of the Attorney General,
holding the position of a Director and above; and

representative of the Construction Development Board,
holding the position of a Director and above;

representative of the Bhutan Chamber of Commerce and
Industry, holding the position of a Secretary General and
above;

(viii) representative of the Construction Association of Bhutan,

(ix)

holding the position of a Vice President and above;

Depending upon the nature of cases, the Committee may
invite membership of one subject matter expert as deemed
appropriate.
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10.

Committee Chair shall be elected from amongst the members of
the Committee.

The Government Procurement and Property Management
Division, Ministry of Finance shall be the Committee Secretariat.

Roles and Responsibilities

11.

12.

13.

The Committee Chair shall:

(1)

(ii)

(iii)

preside over all sessions of the Committee and direct the
work of the Committee;

designate an acting Committee Chair in the event of the
Chair’s absence; and

supervise the work of the Secretariat in relation to the
operation of this Rule.

The Committee shall:

(1)
(1)
(iii)

(iv)

review the referrals made;
conduct the debarment proceedings;

declare possible Conflict of Interest in decision making
process and manage them accordingly as per the Conflict
of Interest Guidelines; and

impose sanction on Respondent.

The Secretariat shall:

(1)

(1)
(iii)

receive the referrals made, compile and present it to the
Committee;

schedule all Committee meetings and hearings;

assist the Committee during its deliberations and keep the
minutes or records of such deliberations;

The Debarment Rules 2019
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(iv) draft the Committee’s decisions on the proceedings;
(v) maintain proper documentation of the proceedings;
(vi) convey decisions of the Committee to the parties;

(vil) secure budget to meet the expenditure related to the
functioning of the Committee including the sitting fees;
and

(viii) Render any other assistance to the Committee in-line with
this Rule.

Tenure

14. The Committee members shall serve for a term of three years
from the date of their appointment and may be eligible for
reappointment.

Remuneration

15. The Committee members and the Secretariat shall be entitled to
such reasonable benefits and fees.

Removal

16. The Committee members may be removed if:
(1) member is physically or mentally unfit; or
(1)) member has violated the Code of Conduct.

17.  The Committee Chair shall have the right to initiate a proposal
for removal of any members.

18. The Committee member concerned shall be notified of the
alleged grounds for the proposed removal and be afforded
reasonable opportunity to be heard.

The Debarment Rules 2019 5
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Immunity

19.

The Committee member or the Secretariat or any person acting
for the Committee in respect of their duties done in good faith
under this Rule or intended to be done in pursuant to the provision
of this Rule shall not be liable for any legal or administrative
proceedings. However, such immunity shall not cover any
corrupt acts committed by a member of the Committee or
Secretariat or any person acting for the Committee in connection
with discharge of his/her duty under this Rule.
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CHAPTER III
CAUSES FOR SANCTIONABLE PRACTICES

General Causes

20.

A Respondent may be debarred if the Respondent in relation to
public procurement:

(1) 1s found to have committed a criminal offence;

(i1) 1is imposed administrative sanction/s by a court through a
civil judgment or by any other administrative body;

(i11)) commits any act in violation of professional or business
code of conduct;

(iv) enters into unauthorized sub-contracting;

(v) fails to pay compensation or liquidated damages to a Public
Agency for delays in the completion of works or delivery
of goods and services;

(vi) violates any law regarding immigration, minimum wage or
any other applicable employment related law;

(vii) fails to sign the contract as a successful bidder and where
the bid security has not been forfeited;

(viii) fails to furnish the performance security and where the bid
security has not been forfeited ;

(ix) fails to perform a contract willfully;

The Debarment Rules 2019
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(x) fails to remedy any reported defect within the warranty
period and the performance security or retention money or
security deposit is not enough to cover the defect;

(xi) fails to declare Conflict of Interest; or

(xi1) engages in such other serious causes that affects the current
contract of the Respondent.
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CHAPTER IV
REFERRALS TO THE DEBARMENT COMMITTEE

Complaints

21. Public Agency shall establish a system for receiving complaints
concerning cause for debarment.

22. Ifaperson believes that another person or an entity has engaged
in any causes for debarment, the person shall file a complaint to
the Public Agency or the Secretariat:

Referrals to the Committee

23. The Public Agency may seek to initiate debarment proceedings,
if based on its findings, it establishes that there is sufficient
evidence to support finding of one or more causes for debarment.

24.  The Public Agency while submitting its findings to the Secretariat
for initiating the debarment proceedings, shall include:

(1) details of the Respondent against whom the debarment
proceedings need to be initiated;

(i1) specific accusations against the Respondent;

(ii1)) summary of facts regarding the accusation;

(iv) evidence in support of the accusations;

(v) any exculpatory or mitigating evidence; and

(vi) information on any suspension.

25. The Anti-Corruption Commission shall refer the details on any
suspension or revocation awarded in connection to corruption
offence to the Secretariat for debarment proceedings.
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Referrals on Exclusion of Bidders by Public Agency

26.

27.

If a Public Agency, in line with the procurement rules and
regulations, has excluded an individual and/or and entity, such
information shall be submitted to the Secretariat for possible
debarment within 30 days after such a decision has been made
with relevant evidence and documents.

The excluded individual and/or entity may also submit its
grievances to the Secretariat within 30 days of receiving such a
decision.
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CHAPTER V
PROCEEDING OF THE COMMITTEE

Proceedings of the Committee

28. A minimum of two-third of the members of the Committee shall
constitute the quorum.

29. The Committee shall take all decisions by a simple majority of
the members present and, in the event of a tie, the Committee
Chair shall have the deciding vote.

30. TheCommittee proceedings,including hearings and deliberations
shall be recorded.

31. The Committee shall follow the instructions of the Committee
Chair for its operation pertaining to matters not addressed by
this Rule.

Hearing

32. The Committee shall conduct the debarment hearing within 10
working days after issuance of the notice of the date, time and
place of hearing to the Public Agency and the Respondent.

Representation during hearings

33.  All parties to the hearing shall have the right to be represented in
the debarment proceedings at their own expense.

Respondent’s response to notice of sanction proceedings

34. The Respondent may, within 10 working days after issuance
of the notice, submit to the Committee, through the Secretariat
written response to the accusations.

35. The Secretariat shall, within five working days after receipt of
such response, notify the Public Agency and the Committee with
a copy of the response.

The Debarment Rules 2019 | 11



%'&:WN‘Q'E\]N' qqq‘as&‘s%&@ngnam@ g:w%;’q@mq‘n]mm‘

46 NERAN ‘é' zqm EZF n] R mq 3 :1§ nﬁm QER" nqﬂm A % QA
90 n] q:amam RFA A q:wﬁ NARR PR 5L:asq uuq BRRgy
R FwgRy qu g RG]

&q'ﬁ“f«'mﬁxnngaw‘

40, qm‘%ﬁ‘qﬁm‘&’a‘guq%q@ &q'ﬁfmn§qw‘%‘ﬁqq’@«'ézma'ﬂmmm'
aﬂ.ﬁgm.m.ﬁqaﬂgq% gﬂ“‘@?’ﬁﬁ'qgﬁ@“' ‘%’W“}"‘“ﬂ'&%ﬂ“"‘g
n&'ﬁ'ﬁ&mm' ﬁ?&'ﬂ}:@:&ﬂ'@' m@m'a%'ﬁr:'aﬁmna' RAFER AR

42 5:'%§'&141'5:'1?14\1'0“441'ﬁf«'m'ﬁmﬁqua’ﬂmmw %'g]rw' o I?qu;'
qﬁﬁ'fg’ s':?&'g'g]m'n]‘gqm'&’iﬂa'g'rdqqqq@' aq'ﬁfk\rm'ﬁﬁﬁa’qs
RERST

a0 gﬂ«'@:ﬁ'@agﬁ'@«' t?lﬂ'ﬁf«'m'ﬁa’éwn?xﬁmmm' %’5}:«' 90 E\T
q:‘qﬁfﬁ' %’&R’mw'ﬁ' WK §ﬁ'a'@'w<' g’mq'n](s‘q‘%ﬁ&q‘gﬁ«'m"ﬁ:
aaﬁqwmq@ qg.i‘q.m.ﬁr\.ﬁ;. gqéﬁén g %ﬂgﬂ

79«'11311!«'5@‘

co. ¥ l!]N LY mq ﬂ'[k\lfll FRy AE nﬁm qr\n]mq wrﬁﬁ sy A v
n]z:;r\esn] QIR 9« 3 ﬁz:qrzgm ﬁa Sk mq é B gq« WK &
a8y (N‘V' qamrﬁeszq

o T "1“ S gﬁ = %ﬁ WAy ﬂ:w B igng e ARARE R
]F W=y 33 FRRRRR 7 ﬂq A< TA8 ERE

. 37 “1"" 3 U‘"ﬂ ﬁq AT <o AX 1 §AF ) NG c‘?m]'?a’n}'
SRR

2 | RMAEARSRAA 09 ST



Public Agency’s response in support of the notice of sanction
proceedings

36.

The Public Agency shall, within 10 working days after receipt of
the notice of Respondent’s response, submit its response to the
Committee, through the Secretariat.

Submission of Additional Materials

37.

38.

39.

The Committee Chair may, at any stage before the conclusion
of any hearings on a matter, permit submission of any additional
material evidence relevant to the specific accusation, if such
additional evidence becomes available to the parties after the
expiry of the applicable deadline.

The Secretariat shall, within five working days after receipt of
such additional materials, provide a copy to the other party.

The Committee Chair may also permit the Public Agency or the
Respondent to submit its response within 10 working days after
receipt of such additional materials.

Admissions of culpability

40.

41.

42.

The Respondent may, in its response, admit all or part of any
accusation set forth in the notice.

The Respondent may also present evidence and arguments of
mitigating circumstances, or other facts relevant to the case.

The Respondent shall make written submission for Rule 40 &
41 .
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Distribution of materials

43.

44,

45.

The Secretariat shall, within 5 working days after receipt of any
written submissions or evidence, provide to the parties:

(1)
(ii)

The

a copy of the written submissions and evidence; and

any other materials received or issued by the Committee
relating to the proceedings.

Secretariat may, at any time, upon the Committee’s

approval, make materials related to debarment proceedings of
one Respondent available to the other.

The Committee shall, in determining whether to approve the
disclosure of such materials, consider, among other factors, the
confidentiality condition set forth in this Rule.

Powers of the Committee upon default of the parties

46.

Unless otherwise agreed by the parties, if without sufficient
cause, in the opinion of the Committee:

(1)

(i)

the Respondent fails to communicate its statement
of defense in time, the Committee shall continue the
debarment proceedings without treating such failure as
an acceptance or admission of the facts alleged by the
claimant; or

any party failstoappearatahearing or produce documentary
evidence, the Committee may continue the debarment
proceedings and make an award on the evidence before it.
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Basis for Debarment Proceedings

47.

The Committee shall initiate the debarment proceedings based
on the following:

(1) the findings of the Public Agency;
(i) the explanations on the claim if any;
(ii1) the responses; and

(iv) any other related submissions of arguments and evidence.

Committee deliberation

48.

49.

The Committee shall determine whether or not the Respondent’s
conduct amount to one or more causes for debarment.

If the Committee determines that the Respondent’s conduct
amount to one or more causes for debarment, appropriate
sanction shall be imposed on the Respondent.

Committee’s decision

50.

The Committee’s decision shall include:

(i) arecitation of the relevant facts;
(i1) its decision as to the culpability of the Respondent;
(ii1) any sanction to be imposed on the Respondent; and

(iv) a brief statement of the reasons for its decision.

Consideration for debarment decision

51.

The Committee, shall consider the aggravating or mitigating
factors under this Rule in its debarment decisions.
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Mitigating Factors

52. The mitigating factors for debarment decisions shall include:

(1)
(i1)
(iii)

(iv)

respondent’s role in the cause for debarment;
voluntary corrective actions taken;

substantial cooperation given to the Public Agency and
the Committee during inquiry and/or the debarment
proceedings; or

any other factors that the Committee reasonably deems
relevant to the circumstances of a particular case.

Aggravating Factors

53. The aggravating factors for debarment decisions shall include:

(1)

(i)

(iii)

(iv)

severe harm caused by the Respondent involved in the
cause for debarment;

respondent’s interference in the Public Agency’s inquiry,
including obstructive practices, or intimidation of the
witness for non-cooperation with the Public Agency;

respondent’s past history of debarment or other penalty for
misconduct in public procurement; or

any other factors that the Committee, as the case may
be, reasonably deems relevant to the circumstances of a
particular case.

Finality of decision

54. The Committee’s decision shall be final and shall take effect
immediately, without prejudice to any action taken under other
applicable laws.
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Dissemination of decisions

55.

The Secretariat shall, inform the parties regarding the decision
immediately. The Secretariat shall also, within five working
days after the decision has been taken by the Committee,
transmit such decision through the electronic system maintained
by the Construction Development Board and the Government
Procurement and Property Management Division, specifying the
duration of the suspension/debarment imposed on the sanctioned

party.

The Debarment Rules 2019

16



A x|

At

BRI FHRIG RG] R
oG- aﬁqﬁq‘nqq'asa«'anﬁ'qx'nqq'ﬁ?ﬁna%w:']

) FETIRR AR EaATRY Fgi
PRSI Sy
FGIYRPGEGY S| sy

@ FHEi TpsmegERyRiRes RyesEsiiy
aQ &q«‘n\é«@'anmﬁm'n?;’q'&?ﬁ@qwﬁc %’n@&'&&'gﬁw:«'
@'&;ﬂnm’{q'g ruq'&q'qam'ﬁq’ﬁ'ua'ng'algq'n“g’qfu’ﬁ'n%q'&q‘

. %fﬁ'a'u‘\]m'%w:w?ﬁ R EFRAA Qﬂ"ﬂ]'&&%ﬂ]‘ﬂqk\l'%' q%famv'ﬁz:' “g’q'
afa wxy AN ENYRF DRI RgE
us. \{q'éq w KX n"ﬁi'&’i'ua'ﬂqw%q'g]wg‘ n]q&'a?ﬁﬁ'ggiw&lqgw

AT BYREG ARG AR JUR]

(5) 5:"g’ﬁ'@ﬂﬁ«'ar:w@mk\ri&'gnﬁngqm' W= a\qqmn‘é«'ﬁ:
JNRE nlg%‘é’ﬁ'ﬂﬁ’%@q%«@‘ %R'qﬁm'agq’a’:wxsqm'm;:
FRNY qﬁqg&aqiﬁmﬁ'ﬁR'o\qqmq'o\qq'qan%‘ W=

(@) gﬁ'ﬁ"ﬂ'ﬁ’ﬂ'aa““'a'ﬁ’;'“\“ﬁ'qm'%é"’%“@' fﬁ'aﬁ*‘"qﬂ“*ﬁ'
5’:{@%’@' n%‘sqm'a'anmﬁm'qb’q%ﬁu‘

S|
w  FFTIYHY asalmAARgEy g0 Agfefrgs opra
n&'g’n'an]'qan'fﬁﬁwgw“éﬁ% &fn]m'@r:'ﬁ\w §ﬁ'a'§qu]'as'anﬁ'ﬁi}’

2 | amEERmeafysose A



CHAPTER VI
SANCTIONS

Conditional non-debarment

56. Conditional non-debarment may apply where:

(1)

(i)

the parties affiliated with the Respondent that are not
directly involved in the cause for debarment in which
the Respondent has engaged, but which bear some
responsibility thereof; or

the respondents have demonstrated that they have taken
comprehensive corrective measures and that such other
mitigating factor apply so as to justify non-debarment.

57. The Respondent may be required to comply with certain
remedial, preventive or other conditions as a condition to avoid
debarment from public procurement.

58. The conditions mentioned under Rule 56 may include, but not
limited to:

(1)

verifiable actions taken to improve business governance,
including the introduction, improvement and/or
implementation of integrity compliance or ethics
programs; or

(i1)) remedial measures to address the Respondent’s misconduct,
including disciplinary action against the Respondent.
Debarment

59. The Committee shall debar a Respondent if the Respondent is
found to have committed one of the sanctionable practices under
Rule 20.
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Duration

60. Debarment shall be for a period commensurate with the
seriousness of an act constituting a cause for debarment which
may range from a minimum of one to a maximum of five years.
For cases where an individual or entity has committed an act
constituting a cause for debarment for more than once shall be
compulsorily debarred for five years.

Effect
61. The debarred Respondent shall not be eligible to:

(1)  be granted another license for carrying out same business
activity for which the sanction was imposed; and

(i) participate in any public procurement for the debarred
period.

Effect on existing business activity

62. A debarment imposed on the Respondent under this Rule may
not affect other existing business activity of the respondent.
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CHAPTER VII
ACCESS TO INFORMATION

Debarment Information System
63. The Debarment Information System shall include:

(1)  census details of the Respondent;

(i) details of the debarred business;

(i11)) debarment decisions; and

(iv) details of sanctions (date, period and type).

64. The Secretariat shall maintain and update the Debarment
Information System.

Access to Debarment Information System

65. The Committee shall establish procedures to disseminate
debarment information through e-GP System to ensure that a
Public Agency does not do business with a debarred party.
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CHAPTER VIII
MISCELLANEOUS

Issuance and delivery of notice
66. A notice shall be deemed issued to the Respondent on the date:

(1) a copy of it is delivered personally or by leaving it with
an adult person at the last known place of residence or
business of the person to whom it is to be served;

(i) 1tis deposited in the mail including electronic mail or with
a courier service by the Secretariat; or

(ii1) it is sent by a registered post addressed to the person to
whom the notice is to be served at his or her last known
address.

Submission

67. Explanations, responses and other materials shall be deemed
submitted to the Committee on the date they are received by the
Secretariat.

Confidentiality

68. The Respondent, the Public Agency, the Committee and the
Secretariat shall maintain the confidentiality of information
coming to their knowledge in the course of the debarment
proceedings, unless otherwise authorized by a competent
Authority .

Revision

69. The Anti-Corruption Commission in consultation with the
Debarment Committee may as deemed necessary, revise this
Rule from time to time.
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Interpretation

70. The Anti-Corruption Commission shall be the competent
authority for the interpretation of this Rule.

Definitions

71.  As used in this Rules, the following terms have the following
meanings:

(i) “Act” means the Anti-Corruption Act, as amended from
time to time.

(ii) “Advantage” has the same meaning as in the Act.

(iii) “Causes for Sanctionable Practices” mean any act
which constitute causes for debarment under this Rule.

(iv) “Civil judgment” means the disposition of a civil action
by any court of competent jurisdiction or tribunal whether
entered by verdict, decision, settlement, or otherwise
creating a civil liability for the wrongful acts.

(v) “Committee” means the Debarment Committee
established under this Rules.

(vi) “Debarment” means a determination by the Committee
that a Respondent is not eligible to be awarded contracts
or otherwise participate in any other procurement
transactions.

(vii) “Fraudulent practice” means any act or omission,
including a misrepresentation, that knowingly or recklessly
misleads, or attempts to mislead, a party to obtain a
financial or other benefit or to avoid an obligation.
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(viii) “Government” means the Royal Government of Bhutan
and its instrumentalities.

(ix) “Notice” means Notice of Sanctions Proceedings.

(x) “Non-procurement transactions” mean any programs
and activities involving public financial and nonfinancial
assistance, but not including procurement programs and
activities subject to this Rule.

(xi) “Obstructive practice” means:

(a) deliberately destroying, falsifying, altering or
concealing of evidence material to the investigation
or making false statements to investigators in order
to materially impede the proceedings;

(b) threatening, harassing or intimidating any party to
prevent it from disclosing its knowledge of matters
relevant to the investigation or from pursuing the
investigation; or

(c) actsintended to materially impede the exercise of the
inspection and audit rights of the Public Agency as
envisaged by the Rules, Guidelines, and Standards.

(xii) “Person” has same meaning as in the Act.

(xiii) “Public Agency” means the procuring agency using
public resources, which enters into a contract with supplier,
service provider or contractor for procurement of goods,
services, or execution of works.

(xiv) “Respondent” means an entity or individual alleged to
have engaged in a cause for debarment and who has been
designated as such in a Notice.
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