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The Court Crest and the Court seal

he Court Crest and the Court Seal, enclosed in a circle is composed
of a wheel (Khorlo) placed over a lotus. It is surmounted by a jewel
and framed by two dragons. The King, the Country and the People
are based on the Rule of Law symbolized by the Golden Yoke (sergyi
nyashing) and a Silken Knot (dargye duephue). The Golden Yoke represents
the temporal laws and the Silken Knot represents the secular laws. His Majesty
the Druk Gyalpo, symbolized by the wheel is the supreme head of this Dual
System (Lug Nye). The Chakra or wheel symbolizes the power and wisdom
of His Majesty the Druk Gyalpo and His Majesty’s victory over all outer,
inner and secret adversaries. “The spokes of the wheel signifies the rules of
pure conduct; justice is uniform given their equal length; wisdom is the tyre;
modesty and thoughtfulness is the hub in which the immovable axle of truth
is fixed.”
The wheel is placed within a mirror representing transparency and
clarity with three types of calculating pebbles (Deu Kar, ngag and thra Sum)
representing the evidentiary principles of proved, disproved and not proved.
The mirror is encompassed by two dragons facing each other. The two dragons
(male and female) denote method and wisdom. The male dragon facing left
means defending external aggression and female dragon facing right depicts
ensuring domestic tranquility. The dragons also signify the name of the
Kingdom (Druk).

The parasol (Dhugs) protects from the blazing heat of the sun, and the
coolness of its shade symbolizes protection from the pain of suffering, desire,
obstacles, illnesses, harmful forces and other malevolent influences. It also
symbolizes victory. The wheel and the mirror are placed upon a lotus, which
blossoms unstained from the mire that lurks beneath the water. The Court
crest and the seal are encircled by vajras, signifying indestructibility and the
principle of res-judicata.
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Summary
The Royal Court of Justice initiated this Scan in cooperation with the Bhutan National Legal
Institute and the Anti-Corruption Commission. The Scan aims at an overview of the legal and
institutional framework for judicial integrity based on the Bangalore Principles of Judicial
Conduct, the Measures for the Effective Implementation of the Bangalore Principles of
Judicial Conduct, 1 and the Implementation Guide and Evaluative Framework for Article 11 [of
the United Nations Convention against Corruption – UNCAC]. 2 The Scan is based on a desk
review of laws and reports, and on the views of stakeholders from the Bhutanese justice
sector and civil society.
The Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH has developed
an assessment tool called “Judicial Integrity Scan”. This Scan has been piloted in Georgia in
2012 and in Ivory Coast in 2013, and has been continuously developed further. GIZ kindly
made available the Judicial Integrity Scan methodology for this assessment in Bhutan and
has been in close contact and knowledge-exchange with the experts conducting the Scan.
The Swiss Agency for Development and Cooperation (SDC) generously provided the
financing for this activity as part of a long-standing cooperation with Bhutan. 3 According to
the SDC’s “Fighting Corruption Strategy” of 2006, “the independence of the Judiciary and the
means at its disposal for operating efficiently and impartially are key to stopping the vicious
circle of impunity”. 4
Since several years, Bhutan has been standing out in South Asia as one of the few success
stories of fighting corruption. Its international ratings put it in a top position regionally and
well above several European Union member states. The anti-corruption institutions and tools
are strong, and the constitutional and legal framework provides all essential key points for an
independent and modern judiciary. The current Chief Justice Lyonpo Tshering Wangchuk
enjoys the trust of all stakeholders as an open minded, hard-working reformer; together with
his colleagues, he has initiated many reform measures already to further enhance the
system. In stark contrast to most transition countries and as yet another positive note,
bribery is not a substantial issue of concern in the judicial sector. In terms of independence,
one should note that already in its first constitutional case the High Court and Supreme Court
ruled against the government. Thus, the purpose of this Scan is not to respond to an overall
corruption crisis of the Judiciary and courts, but to maintain and improve the integrity
safeguards in the judiciary. At the same time, the Scan contributes to implementing the
“National Integrity and Anti-Corruption Strategy 2014-2018”, which calls for risk assessments
in all sectors including the judiciary.
In practice, the main challenge of the judiciary is the uneven level of delivery of justice:
whereas court users laud the quality of jurisprudence in higher level courts and in selected
jurisdictions, they describe repeated violations of ethics and procedures, as well as weak
decision-making by many lower courts. These violations often occur at the level of the
registrar and bench clerk; thus, if court users do not get past these first entry points, they
will have no judge deciding over their request; however, their frustration will reflect on the
judiciary as a whole, including judges. In addition, despite many good efforts to provide
transparency, the justice system is still perceived by many as a rather closed institution.

Available on http://www.judicialintegritygroup.org/index.php/jig-resources/jig-documents.
2015,
www.unodc.org/documents/corruption/Publications/2014/Implementation_Guide_and_Evaluative_Framework_for
_Article_11_-_English.pdf.
3 https://www.eda.admin.ch/countries/bhutan/en/home/representations/cooperation-office.html.
4 https://www.eda.admin.ch/content/dam/deza/en/documents/Themes/resource_en_92770.pdf.
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One can leave aside, whether each and every incident amounts to abuse of office or a
violation of the judicial code of conduct: in any case, a widespread perception of arbitrary
performance by registrars, clerks, and judges will – in the language of the ordinary citizen –
often translate into “corruption”. However, having a population perceive the judiciary as
“corrupt” means almost the same damage to trust as having such corruption occur in reality.
Furthermore, many citizens have not yet understood how the judiciary works in a democratic
state of law: they will thus misinterpret a completely legitimate transaction, e. g. a court of
appeal overturning a lower court decision, as corruption, in this example, as a miscarriage of
justice by the lower court.
If one looks at the current perception of the judiciary from a positive side, it shows that the
judiciary is subject to public scrutiny. The judiciary could take advantage of this public
interest and enlighten citizens as much as possible. The ongoing reform activities by the
judiciary touch already on many if not most of the points identified by this Scan. However, as
there are so many issues to be addressed at once, and at the same time funding and staff
are scarce, the outcome will not be visible overnight.
Schematic table of compliance with the Bangalore Implementation Measures (100%
equalling full compliance, notwithstanding potential for further improvement):
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Part 1: Introduction
I.

The Judicial Integrity Group and the Bangalore Principles

The Judicial Integrity Group is an independent group of high ranking judges from both
developing and industrialised countries who have been striving to improve the level of judicial
integrity since 2000. The objectives of the Group are to formulate and develop the concept of
judicial accountability, to design mechanisms which can be used by the judiciary to
strengthen the integrity of the judicial system, to formulate and promote standards, guidelines
and instruments relating to vital aspects of the judicial system, and to assist in the
implementation of measures of judicial reform which are demonstrably effective in eliminating
corruption within judicial systems and providing greater, more expeditious, and less
expensive access to justice.
Following a broad consultation process the Group in 2001 adopted the Bangalore Principles
of Judicial Conduct. These Principles have been acknowledged as an international standard
for judicial integrity and were recognized and promoted by the UN Economic and Social
Council in its resolution 2006/23. Not only have some States adopted the Bangalore
Principles but others have modelled their own Principles of Judicial Conduct on them (e.g.
Georgia, Belize and Scotland).
Furthermore, the Judicial Integrity Group has developed a Commentary on the Bangalore
Principles (2007), Measures for the Effective Implementation of the Bangalore Principles
(2010) and Principles of Conduct for Court Personnel (2005). The UNODC’s “Implementation
Guide and Evaluative Framework for Article 11 [of the United Nations Convention against
Corruption – UNCAC] 5 complement this efforts. This set of documents forms a
comprehensive basis for integrity based legal reform efforts.
Germany has been supporting the Judicial Integrity Group together with UNODC since 2005.
Inter alia, Germany has funded the development of the Commentary and the Implementation
Measures as well as the fifth meeting of the Group in Vienna (2007) – supported by the
German expert Hansjörg Scherer – and the sixth meeting in Lusaka (2010). Germany also
designed and developed the website of the Group www.judicialintegritygroup.org which was
launched in January 2012. Furthermore, Germany organised the seventh meeting of the
Group held near Munich in October 2012 and organized several regional and national
workshops to promote judicial integrity and the Bangalore Principles. Projects of German
development cooperation (e.g. in the South Caucasus) have started to apply the Bangalore
Principles to improve the quality of the justice systems in partner countries.
Based on the Measures for the Effective Implementation of the Bangalore Principles of
Judicial Conduct, Germany also developed a tool to assess the level of implementation of the
Bangalore Principles on the national level called “Judicial Integrity Scan”. The primary aim of
the Scan is to identify major gaps and to provide entry points for integrity based reform
efforts targeted at enhancing judicial integrity. It can also be used to complement and
prepare UNCAC-self assessments. Germany conducted the Scans in Georgia (2012) and
Cote d’Ivoire (2013).

2015,
www.unodc.org/documents/corruption/Publications/2014/Implementation_Guide_and_Evaluative_Framework_for
_Article_11_-_English.pdf.
5
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II.

Scan Methodology
1. Standards
The Report makes reference to other international standards whenever they provide
more detailed guidance; this includes in particular recommendations by the Council of
Europe (Consultative Council of European Judges, Committee of Ministers), from which
the UNCAC Implementation Guide itself draws its analysis. 6
There is no universal definition of judicial corruption, nor an enumeration of what
instances that would fall under this term. For the purpose of this Scan, the following
cases are included: 7
-

Bribery

-

Interference by political or private interests

-

Favoritism in human resource decisions

-

Embezzlement of public funds and goods

-

Abuse of office (e.g. denying access to courts in violation of procedural law or
favouring one court party)

-

Ethical violations (other than abuse of office), in particular towards court users
(e.g. condescending or abusive behaviour)

Procurement violations usually fall under the definition of corruption as well. 8 They are
not included in this Scan, as procurement is often done not by the judiciary itself and
furthermore is always regulated by rules applying to the public sector in general rather
than in any specific way to the judiciary.
2.

Structure

The Scan methodology consists of two parts: a desk study conducted by local experts
followed by in-depth interviews with relevant stakeholders from the justice sector and civil
society.
2.1

Questionnaire

Based on the “Measures for the Effective Implementation of the Bangalore Principles of
Judicial Conduct” 9 and the “Implementation Guide and Evaluative Framework for
Article 11 [of the United Nations Convention against Corruption – UNCAC], 10 the GIZ
drafted a questionnaire that aims at assessing the legal and institutional framework for
judicial integrity in the relevant country. Just like the Bangalore Implementation Measures
the questionnaire covers the following areas:
•
6

Responsibilities of the judiciary (i.e. Formulation of a Statement of Principles of
Judicial Conduct, Application and Enforcement of Principles of Judicial Conduct,

See for example pages 5 following of the Implementation Guide (see above note 2).

The following list is extrapolated to some extent from the following publication: Sofie Arjon Schütte and others,
Corruption Risks in the Criminal Justice Chain and Tools for Assessment, U4 Issue 2015:6, pages 4-5,
http://www.u4.no/publications/corruption-risks-in-the-criminal-justice-chain-and-tools-for-assessment/.
8 See for example: http://www1.worldbank.org/publicsector/anticorrupt/corruptn/cor02.htm, footnote 1.
9 Available on http://www.judicialintegritygroup.org/index.php/jig-resources/jig-documents.
10 2015,
www.unodc.org/documents/corruption/Publications/2014/Implementation_Guide_and_Evaluative_Framework_for
_Article_11_-_English.pdf.
7
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Assignment of Cases, Court Administration, Access to Justice, Transparency in
the Exercise of Judicial Office, Judicial Training, Advisory Opinions and Immunity
of Judges)
•

Responsibilities of the State (i.e. Constitutional Guarantee of Judicial
Independence, Qualifications for Judicial Office, the Appointment of Judges,
Tenure of Judges, Remuneration of Judges, Discipline of Judges, Removal of
Judges from Office and the Budget of the Judiciary).

The GIZ kindly made available this questionnaire for this activity. The Registrar General
of the Supreme Court of Bhutan, Dasho Tshering Dorji, and the Director of the Bhutan
National Legal Institute, Dasho Pema Wangchuk, were so kind as to provide answers to
the questionnaire (see part 3 for details).
2.2

Interviews

In May 2015, a project team consisting of two experts (Tilman Hoppe, anti-corruption
expert, Berlin, and Hansjörg Scherer, chief judge, Tübingen), after analysing the results
of the questionnaire, conducted interviews with relevant stakeholders. The interviewees
came from the judiciary, civil society, autonomous agencies, private legal firms, and the
media:
-

Royal Court of Justice
o

Honorable Chief Justice of Bhutan, Supreme Court

o

Registrar General, High Court

o

Registrar General, Supreme Court

o

Chief Judge, District Court Thimphu

-

Bhutan National Legal Institute

-

Office of Attorney General

-

Anti-Corruption Commission, with the following departments:
o

Policy and Planning Services

o

Asset Declarations

o

Complaints Management

-

Royal Bhutan Police

-

Civil Society
o

Bhutan Transparency Initiative (the representative being a former
Member of Parliament)

o

Bhutan Centre for Media and Democracy

o

Construction Association of Bhutan

o

Bhutan Chamber of Commerce and Industries

-

Media: Kuensel (national newspaper)

-

Lawyers from two private legal firms

Depending on the expertise of the interview partners the interviews focused either on the
partners’ experience with and perception of the quality and integrity of the Bhutanese
judiciary and/or the relevant legal and institutional framework. The interviews consisted of
two parts:
8

•

First, the interviewees were asked to comment on the results of the desk study.
Where do they agree, where do they disagree? Are there issues that they would
like to address in addition to the aspects covered by the questionnaire? The main
purpose of this part was to verify the information provided by the experts and to
identify institutional and legal issues that were missing in the questionnaire.

•

Second, the interviewees were asked to provide their opinion on the compliance
of the judges in their country with the values of the Bangalore Principles.
Depending on the special interests of the individual interviewees the structure of
the interview varied.

Tilman Hoppe drafted the report and Hansjörg Scherer reviewed and amended the draft.

9

III.

Country Background

1. General Facts
Official Language

Dzongkha (other major languages:
Tshanglakha and Lhotshamkha)

Government type

Democratic constitutional monarchy

Constitution

adopted 18 July 2008

Legal System

Originates from Zhabdrang Ngawang Namgyel’s Cha Yig Chennmo –
a code initially appliccable for the monastic body and purely based on
principles of Buddhism. Current system: amalgamation of Continental
and Common Law system – incorporating inquisitorial and adversarial
principles.

King

Jigme Khesar Namgyel Wangchuck

Prime Minister

Tshering Tobgay

Admin. Divisions

20 districts (dzongkhag), 15 sub districts (dungkhag)

Capital

Thimphu

Area

38,394 km2 / 14,824 sq mi

Lowest point

Drangme Chhu 97 m

Highest point

Gangkar Puensum 7,570 m

Population

733,643

Maj. Ethn. Groups

Sharchop, Ngalop , Nepalese

Religions

Buddhist 75.3%, Hinduism 22.1%, other 2.6% (2005 est.)

GDP

$1.781 billion (2013); per capita: 2.362,58 USD

Hum. Dev. Index

0.584 (2013 estimate; maximum 1.0)

Currency

Bhutanese ngultrum (1 BTN ~ 0.016 USD, as of 04/2015)

Pictures (flag and map): © The World Factbook, 2014
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2. System of Justice
The Monarchs of Bhutan created the institution of justice in 1961 by delegating the power of
adjudication to judges. 11 In 2007, Bhutan passed a Judicial Service Act 12, in order to ensure
the independence of the judicial system from the other branches of government. The
Constitution of 2008 guarantees judicial independence in its Article 21 section 1. 13
Further legal bases of the judiciary are the Civil and Criminal Procedure Code (2001), 14 as
amended in 2011, 15 the Evidence Act (2005), 16 and the Bench Book for Judicial Process (2nd
edition 2009), 17 which regulates procedural details.
The Royal Courts of Justice comprise of the following four-tier system:
Supreme Court 18
-

Chief Justice of Bhutan ♦
Drangpons (4) ♦

Appeals (High Court)
Original jurisdiction
Advisory jurisdiction
Final interpretation of the Constitution;
constitutional review

High Court 19
Chief Justice ♦
Drangpons (8) ♦

-

Three benches
(minimum two Justices each)

-

Appeals (Dzongkhag and Dungkhag
Courts)
Original jurisdiction
Advisory jurisdiction
Constitutional review

Dzongkhag Courts (20) 20
Chief Judge
Drangpons

-

Appeals (Dungkhag Court)
Original (territorial) district jurisdiction

Dungkhag Courts (15) 21
Dungkhag Drangpons

-

Original (territorial) sub-district jurisdiction

♦ Appointed by His Majesty upon recommendation of the National Judicial Commission

11 Lyonpo Sonam Tobgye, Judging the Judges, 2014, page 1,
http://www.judiciary.gov.bt/html/education/publication/judging1.pdf.
12 http://www.judiciary.gov.bt/html/act/Judicial%20Service%20Act%282007%29.pdf.
13 www.bhutanaudit.gov.bt/About%20Us/Mandates/Constitution%20of%20Bhutan%202008.pdf.
14 http://www.judiciary.gov.bt/html/act/Court%20procedure.pdf.
15 http://oag.gov.bt/wp-content/uploads/2010/05/CCPC_Eng__final.pdf.
16 http://www.judiciary.gov.bt/html/act/Evidence%20Act.pdf.
17 http://www.judiciary.gov.bt/html/education/BENCH%20BOOK2ndedition.pdf.
18 http://www.bnli.bt/content/pageContent.php?id=14.
19 http://www.bnli.bt/content/pageContent.php?id=15.
20 http://www.bnli.bt/content/pageContent.php?id=16.
21 http://www.bnli.bt/content/pageContent.php?id=17.
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The Druk Gyalpo (the King of Bhutan), on the recommendation of the National Judicial
Commission, may from time to time establish other courts and tribunals (Article 21 section 2
and 16 Constitution). 22 There are currently no courts or tribunals of special jurisdiction.
The Druk Gyalpo appoints the Chief Justice for a period of five years from among the
Drangpons (Justice of a Royal Court of Justice) of the Supreme Court or from among
eminent jurists.
The biggest Dzongkhag Court is the one in Thimphu, with currently five benches; Paro
Dzongkhag Court and Phuntsholing Sub-District Court have two benches. Each Bench is
comprised of one Drangpon. 23
National Judicial Commission and Royal Judicial Service Council
The National Judicial Commission of Bhutan, established under a Royal Decree in 2003, is
responsible for the appointment and removal of the Drangpons of the Courts in Bhutan. 24 A
Drangpon may be censured or suspended by a command of the Druk Gyalpo on the
recommendation of the Commission for proven misbehaviour. The Commission also makes
recommendations to the Druk Gyalpo regarding the appointment of the Chief Justice and the
Drangpons of the Supreme Court; and the Chief Justice and the Drangpons of the High
Court.
The members of the National Judicial Commission are the Chief Justice of Bhutan as the
Chairperson, the senior most Drangpon of the Supreme Court, the Chairperson of the
Legislative Committee of the National Assembly and the Attorney General. The Druk Gyalpo
appoints the members of the Commission. The Commission meets twice a year. The
Commission operates through a network of Committees. These Committees submit their
findings and report to the Commission.
Royal Judicial Service Council
The Judicial Service Act of 2007 foresees the Royal Judicial Service Council, which – with
the assent of the Chief Justice of Bhutan – shall have the full authority to determine and
administer the organizational structure, budgetary and personnel requirements of the
judiciary. 25
Office of the Attorney General
The Office of the Attorney General Act 26 of 2006 and Article 29 of the Constitution of Bhutan
establish the autonomous office of the Attorney General. He/she is the chief legal officer of
the Kingdom and shall be the legal advisor to and legal representative of the Government in
civil and criminal cases. His Majesty appoints an eminent jurist as the Attorney General on
the recommendation of the Prime Minister.
The Registrar General
The Registrar General, appointed by the Chief Justice of Bhutan, heads the administrative
and finance division of the Judiciary. He is responsible for the overall administrative and
human resource work in the courts.

www.bhutanaudit.gov.bt/About%20Us/Mandates/Constitution%20of%20Bhutan%202008.pdf.
http://www.bnli.bt/content/pageContent.php?id=16.
24 http://www.nyulawglobal.org/globalex/Bhutan.htm.
25 http://www.nyulawglobal.org/globalex/Bhutan.htm.
26 http://oag.gov.bt/wp-content/uploads/2010/05/Office-of-the-Attorney-General-Act-of-Bhutan-2006Englishversion.pdf.
22
23
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Bhutan National Legal Institute
Bhutan National Legal Institute was established in in 2011 as foreseen in Chapter 8 of the
Judicial Service Act of 2007. It is an independent and well-respected training arm of the
Judiciary devoted to providing continuing judicial and legal education through training,
professional development, research, publication and dissemination programs. 27 The Institute
replaces an earlier similar research and training body, the “Research and Training Bureau of
the Judiciary” of 1994. 28
The Bar (Jabmi)
In 1996, the government formalised the legal profession and started licensing the jabmi (legal
counsels). The Jabmi Act 29 of 2003 defines the Jabmi Tshogdey as the body overseeing the
profession analogous to a bar council; the body is not yet established. All jabmi must
undergo the National Legal Course, pass the Bar selection examinations, and must be
members of the Tshogdey. 30 The Constitution of 2008 guarantees all persons the right to
“consult and be represented by a Bhutanese Jabmi of [their] choice” (Art. 7, § 21).
Trial System
The Bhutanese legal system is primarily based on the adversarial system of procedure with
some elements of the inquisitorial system. 31 The courts take no sides and the judges are
umpires for the litigants. The combined Civil and Criminal Procedure Code 32 reflects this.
Recently, the legal system tries to shift more away from its adversarial features: As a
reflection of the Bhuddist influence on laws 33 and Bhutan’s unique approach to promote
indicators of happiness, a new law school aims to teach law students “that law is not all
adversarial, and every case does not have to have a winner and a loser. All students will be
required to take classes in environmental and development law, and how the law exists to
promote sustainability, prosperity and happiness”. 34
3. State of Anti-corruption Reforms
3.1

International rating

Bhutan has long been known as one of the least corrupt countries in the South Asia region.
Its international ratings put it in a top position regionally and well above several European
Union member states.
According to Transparency International’s Corruption Perception Index (TI CPI), 35 Bhutan
shows a slight trend of improvement since its first rating in 2006. The current score of 6.5 is
the highest of all south-Asian countries, and is close to the score of countries such as France
or Portugal:

http://www.bnli.bt.
http://www.judiciary.gov.bt/html/judiciary/structure.php.
29 http://www.judiciary.gov.bt/html/act/Jabmi%20Act,%202003..pdf.
30 http://www.nyulawglobal.org/globalex/Bhutan.htm (at „legal profession“).
31 http://www.judiciary.gov.bt/html/court/trial.php.
32 http://www.judiciary.gov.bt/html/act/Court%20procedure.pdf.
33 Lungten Dubgyur, The Influence of Buddhism on Bhutanese trial system, 2013,
http://www.judiciary.gov.bt/html/education/publication/buddhism.php.
34 http://vancouver.24hrs.ca/2015/03/27/bhutan-trains-lawyers-to-argue-for-happiness.
35 www.transparency.org/research/cpi.
27
28
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The World Bank’s “Control of Corruption” indicator 36 provides a similar picture:

3.2

Anti-corruption legislation and conventions

Bhutan enacted an Anti-Corruption Act in 2006, 37 which mandates the establishment of the
Anti-Corruption Commission to investigate accusations of corruption and raise awareness on
the topic. The Act also establishes protection of whistle-blowers (Chapter 7). It furthermore
imposes mandatory asset declaration for public servants, complemented by Asset
Declaration Rules and Regulations of 2008 (revised as of 2012). 38
A revised version of the Anti-Corruption Act of 2011 criminalises money laundering, abuse
of office, active and passive bribery in relation to tender bids, public servants, foreigners and
the private sector. 39 Further, the amended bill imposes harsher prison terms for active and
passive bribery in relation to both public servants and tender bids.
The Gift Rules of 2009 set restrictions on the acceptance of gifts and define procedures on
their disclosure; 40 Debarment Rules of 2012 provide for the debarment of parties violating
procurement rules. 41 Bhutan has signed the United Nations Convention against Corruption
(UNCAC) in 2005, but is about to ratify it. 42

* From 1995 until 2011, the TI CPI used a score from zero to ten, on which zero signified the most corrupt country
and ten the least corrupt one. From 2012 onwards, Transparency International began using a new, improved
methodology. To signify the departure from the previous methodology, the CPI now uses a scale from 0 to 100.
For simplification purposes only, for 2012-2014 the score is translated into the old score.
36 http://info.worldbank.org/governance/wgi/index.aspx#countryReports. This is an aggregate indicator which
combines the views of a large number of surveys. The last data available is for 2013. A score of 100 would equal
full control over corruption.
37 http://www.acc.org.bt/pdf/accacte.pdf.
38 http://www.acc.org.bt/sites/default/files/AD%20RULE%202012_1.pdf.
39 http://www.acc.org.bt/sites/default/files/ACA%202011_1.pdf.
40 http://www.acc.org.bt/pdf/rules/GRR.pdf.
41 http://www.acc.org.bt/sites/default/files/Debarment%20Rules%202013.pdf.
42 http://www.unodc.org/unodc/en/treaties/CAC/signatories.html.

14

3.3

Anti-corruption institutions

Parliament established the Anti-Corruption Commission (ACC) 43 in January 2006 under
the Anti-Corruption Act. Article 26 of the Constitution guarantees its independent authority.
The Anti-Corruption Commission actively promotes awareness and education on anticorruption issues and conducts interviews and roundtables with companies. It also develops
preventive measures and investigates cases of corruption, which includes corruption within
the government and civil service. The Anti-Corruption Commission generally does not have
powers of prosecution, but passes cases on to the Attorney General's Office for
prosecution. 44 A “drastic reduction in anonymous complaints and corresponding increase in
known complainants” between 2006 and 2010 is a possible sign of “people's growing
confidence in the ACC”. 45
The Royal Audit Authority (RAA) 46 was set up in 1985. In June 2006, the National
Assembly enacted the Audit Act of Bhutan 2006, providing the Royal Audit Authority with full
organizational and functional independence. The Royal Audit Authority reviews public sector
financial management, including in the judicial sector, and produces annual audit reports.
The latest publicly available reports for 2012 47 and 2013 48 make only minor observations for
the judiciary such as not having collected a fine or damages in two cases, or “acceptance/
execution of substandard” construction works.
3.4

Strategies

The government of Bhutan has publicly announced that corruption and bribery are not
tolerated. A “National Integrity and Anti-Corruption Strategy” (NIACS) is in place for the
years 2014-2018. 49 Its implementation matrix foresees no specific measures for enhancing
integrity in the judiciary, but contains a general call on all public institutions to conduct risk
assessments. 50 So far, the judiciary has not yet carried out such a risk assessment; this Scan
is supposed to contribute to this effort. The Anti-Corruption Commission is planning to
convene a meeting with the judiciary in 2015, in order to identify Key Performance Indicators
for the implementation of the Strategy. 51
The evaluation report on the previous “National Anti-Corruption Strategy” (NACS) for 20082013 made the following observations regarding the judiciary:
“The judiciary – District Courts, High Courts and the Supreme Court – tasked
with adjudicating corruption cases investigated by the ACC and prosecuted by
the OAG (as well as, of course, other cases) – also struggle with a lack of
capacity, caused by the general shortage of lawyers in Bhutan and the tight
regulations put in place by the RCSC [Royal Civil Service Commission 52] in
relation to eligibility to become a judge at a higher court. While its independence
from direct undue political influence is not seen as threatened, these restrictions
including its lack of financial independence have an overall negative impact on
http://www.acc.org.bt/.
https://www.acauthorities.org/country/bt.
45 ACC, Annual report 2010, page 51, http://www.acc.org.bt/?q=node/287.
46 http://www.raa.gov.bt/.
47 At page 74, http://www.bhutanaudit.gov.bt/_lib/?ID=7cf4abea586bb4b8ba8a9abd029f153f.
48 At page 81,
49 http://www.acc.org.bt/sites/default/files/NIACS%202014-2018%20(Final).pdf.
50 Ibid, page 26.
51 ACC, Annual Report 2014, page 65, http://www.acc.org.bt/?q=node/287.
52 It should be noted that once a person is appointed as a judge, he/she is governed by the Judicial Service Act
and does not fall under the RCSC anymore.
43
44
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the quality and level of its overall independence in executing its powers. The
perception that the courts are quite inconsistent, and too lenient, with corruption
offenders, much more so than with offenders of lesser crimes, is particularly
problematic for the anticorruption effort of the country. Indeed concern has been
raised at numerous occasions about the reluctance of courts to enforce
deterring sentences. This, in combination with the lack of capacity to trace and
recover assets, undermines the preventative impact of law enforcement. It is
suggested that the judiciary could benefit from attending corruption training or
awareness raising courses that also might cover case management.” 53
3.5

National surveys

The ACC conducted corruption perception surveys in 2007 54 and 2008. 55 It is probably fair
to say that both surveys are outdated given that significant anti-corruption reforms took place
in the meantime. Nonetheless, it is interesting to note that in 2007, “in case of [using]
judiciary services 8.3% reported of having bribed with both kind and cash”. 56 This ranks the
judiciary fourth, after education services (16.4%), personnel services (11.6%), and local
government services (10.8%).
The 2008 survey does not distinguish different sectors of public service, such as the
judiciary. However, certain perceptions could be of interest in the context of the judiciary: A
majority of the respondents (68%) said they would report corruption if they came across it
while 26 percent were not very sure about it. Of those 7%, the majority stated being “afraid of
consequences” (43.5%) such as being called as a witness or being ostracized by society. 57
The ACC Annual Report 2010 states in this context: “[A]nonymous complaints still constitute
a sizeable number, indicating a general reluctance to come in the open. This is because of
fear of reprisal, which is real as revealed by some of the investigations. Some agencies
instead of establishing the facts of a case, they try to find out the complainant and ‘fix’
him/her while perpetrators of corruption continue to enjoy the agency’s patronage.” 58
The most frequently perceived causes for corruption were the following three, all of which
can be in theory quite relevant for the judiciary: Lack of information (transparency), inefficient
service delivery, and lengthy procedures.
It should be noted, though, that between 2009 and 2015, Bhutan significantly cut down the
average number of days necessary for setting up a business from 46 to 17, 59 and now ranks
above the regional median. 60 In 2014, contract enforcement through court took an average
of 225 days (South Asia average: 1,077 days), cost 23.1% of the value of the claim and
required 47 procedures. 61 75% of companies operating in Bhutan in 2009 perceived the

Basel Institute on Governance, Evaluation report, National Anti-Corruption Strategy (NACS) of Bhutan 2008-13,
October 2013, page 9, www.acc.org.bt/sites/default/files/NACS%20evaluation%20report%20for%20print.pdf.
54 ACC, Corruption Perception Survey 2007 (September 2008), 77 pages, http://www.anticorruption.org.bt/pdf/cpsr.pdf.
55 ACC, People‘s Attitude Towards Corruption and Anti Corruption Commission (January 2009), 32 pages,
www.anti-corruption.org.bt/pdf/pac.pdf.
56 Ibid, pages 38-39.
57 Ibid, page 12.
58 ACC, Annual report 2010, page 51, http://www.acc.org.bt/?q=node/287.
59 http://www.doingbusiness.org/Custom-Query/bhutan.
60 http://www.doingbusiness.org/data/exploreeconomies/bhutan.
61 The World Bank, Doing Busines 2015, Bhutan, page 67,
http://www.doingbusiness.org/data/exploreeconomies/~/media/giawb/doing%20business/documents/profiles/coun
try/BTN.pdf?ver=2.
53
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judiciary as fair, impartial and uncorrupted. 62 Less than 5% identified corruption (across all
public sectors) as a constraint against doing business. 63
The World Economic Forum conducted the “The Executive Opinion Survey” in 2014. 73
business leaders in Bhutan 64 responded to the several questions: 65
-

“In your country, how common is it for firms to make undocumented extra payments
or bribes in connection with (a) imports and exports; (b) public utilities; (c) annual tax
payments; (d) awarding of public contracts and licenses; (e) obtaining favorable
judicial decisions?”
Answers range from 1 [very common] to 7 [never occurs] and relate to all five
sectors together.
Weighted average for Bhutan: 4.8

-

“In your country, to what extent is the judiciary independent from influences of
members of government, citizens, or firms?”
[1 = heavily influenced; 7 = entirely independent]
Weighted average for Bhutan: 4.8

-

“In your country, to what extent do government officials show favoritism to wellconnected firms and individuals when deciding upon policies and contracts?”
[1 = always show favoritism; 7 = never show favoritism]
Weighted average for Bhutan: 3.7

The Survey also shows that corruption is not among the most problematic factors for doing
business in Bhutan: 66

62 The “World Bank Enterprise Surveys Bhutan Country Profile 2009”, page 14,
http://www.enterprisesurveys.org/~/media/GIAWB/EnterpriseSurveys/Documents/Profiles/English/bhutan2009.pdf.
63 “World Bank Enterprise Surveys Bhutan Country Profile 2009”, ibid, page 4.
64 World Economic Forum, The Global Competitiveness Report 2014 – 2015, page 88,
http://www.weforum.org/reports/global-competitiveness-report-2014-2015.
65 Ibid, page 410.
66 Ibid, page 128.
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The Annual Audit Report for 2013 by the Royal Audit Authority found a total of 3 billion BNU
in irregularities fraud, corruption and embezzlement. The judiciary is not listed among the
institutions concerned. 67

67 At page 10,
http://www.raa.gov.bt/_more+artical/?page=artical&datanews=RAA%20releases%20Annual%20Audit%20Report
%202013.
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Part 2: Results of the Scan
I.

Compliance with the Bangalore Implementation Measures

The Judicial Integrity Group developed the “Measures for the Effective Implementation of the
Bangalore Principles of Judicial Conduct” 68 as guidelines for setting up legislative and
organisational preconditions which facilitate compliance of judges with the Bangalore
Principles. The Implementation Measures consist of two parts. Part One describes the
measures that are required to be adopted by the judiciary. Part Two describes the
institutional arrangements that are required to ensure judicial independence and which are
exclusively within the competence of the State. The information in this chapter is primarily
taken from the desk study of answers to the questionnaire and research of available laws
and publications, complemented by statements of the interviewees.

Responsibilities of the Judiciary
1. Formulation of a Statement of Principles of Judicial Conduct
The Judicial Service Act (2007) contains a “Judicial Code of Conduct” in Chapter 10
of the Judicial Service Act, Sections 102-125. The Bench Book for Judicial Process –
in its Part 8 – fully repeats the Judicial Code of Conduct again. The Articles refer to
the values of the “Bangalore Principles of Judicial Conduct” as follows:
Value 1 – Independence:

Sections 102-103, 108, 120, 123

Value 2 – Impartiality:

Sections 104, 105, 107, 110, 111

Value 3 – Integrity:

Sections 106, 115

Value 4 – Propriety:

Sections 116, 117, 119, 120, 121, 122, 123, 124

Value 5 – Equality

Section 3 Civil and Criminal Procedure Code

Value 6 – Competence, Diligence

Sections 109, 114, 125

Sections 112 (basic prohibition of taking photographs) and Sections 113 (prohibition
on abuse of office) are additional features protecting court parties.
Section 3 of the Civil and Criminal Procedure Code 69 covers “Equal Justice under
Law”: “All persons are equal before the law and are entitled to equal and effective
protection of the law without discrimination on the grounds of race, colour, sex,
language, religion, political or other opinion, national or social origin, property, birth or
other status.”
The Civil and Criminal Procedure Code also includes a prohibition to assign a case to
a judge in conflict of interest (Section 73; repeated in the Bench Book for Judicial
Process, Part 1, Section 3 and others).
Section 117 of the Judicial Service Act (“A Drangpon shall not accept any gifts,
presents or benefits”) aligns by and large with the Gift Rules (2009), 70 which
throughout three Chapters set strict restrictions on the acceptance of gifts.
Available on http://www.judicialintegritygroup.org/index.php/jig-resources/jig-documents.
http://www.judiciary.gov.bt/html/act/Court%20procedure.pdf.
70 http://www.acc.org.bt/pdf/rules/GRR.pdf.
68
69
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As for post-employment restrictions, “no retired drangpon shall practice before any
Court of law as a Jabmi” (Section 24 Jabmi Act). This restriction is rather unusual if
compared internationally 71 and hinders an interchange from which both professions
could profit. A Supreme Court decision reportedly already expressed substantial
doubts as to the constitutionality of this provision. However, there might be good
reasons to impose still some restrictions such as prohibiting a former judge to practice
in the court(s) he/she has last practiced in, so as to avoid an exploitation of his/her
connections and a disproportionate competitive advantage. The Office of the Attorney
General has proposed an amendment, allowing all former Drangpons to appear
before the next higher court where he/she last presided. The National Assembly has
endorsed the Amendment Bill, which is currently under review by the National
Council.
The Constitution (2008) guarantees judicial independence in its Article 21 section 1
and reflects some of the above mentioned values: “The Judiciary shall safeguard,
uphold, and administer Justice fairly and independently without fear, favour, or undue
delay in accordance with the Rule of Law to inspire trust and confidence and to
enhance access to Justice.”
Judicial conduct and integrity are not part of courses covered in initial as well as
vocational training. Several interviewees (both from the judiciary and civil society)
were of the opinion that more training in this regard was necessary.
There is no commentary or guideline available on questions of conduct and integrity.
2. Application and Enforcement of Principles of Judicial Conduct
There is no consultative body to guide judges on questions of integrity. In practice,
representatives from the judiciary reported that integrity related questions would
sometimes be discussed among colleagues.
One could argue that Section 100 of the Judicial Service Act, in principle, allows court
users to file a complaint with a court about judicial misconduct. The provision reads
as follows:
“Intrinsic to all provisions of this Code are precepts that independence
of the Judiciary is neither the right nor the privilege of Drangpons, but it
is the right of all the consumers of Justice.”
It is probably fair to say that this provision focuses only on independence, but not on
judicial misconduct in general. Furthermore, it is a rather indirect provision not
explicitly stating a right for filing a complaint with court, and if so, with which instance.
No complaint has been filed so far based on this provision according to the
interviews. One interviewee stated that people would rather opt to talk about the
judiciary than come out with it.
There is no dedicated hotline or similar mechanism complainants can turn to;
however, the webpage of the Royal Courts, under the general “Frequently asked
Questions” section, directs complainants to the registry of the High Court: 72
“How do I file a complaint against a judge?
For example, the Council of Europe Recommendation CM/Rec(2010)12 of the Committee of Ministers to
member states on judges: independence, efficiency and responsibilities, does not even consider such a
restriction, https://wcd.coe.int/ViewDoc.jsp?id=1707137.
72 http://www.judiciary.gov.bt/html/publication/faq.php.
71
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The complaint process is not intended to address complaints related to
the merits of a case or a court's decision. Any person alleging that a
Drangpon of the Court has engaged in conduct prejudicial to the
effective and expeditious administration of the business of the Courts,
or that such officer cannot discharge all the duties of the office because
of physical or mental disability, may file a complaint with the registry of
the High Court.”
It is unclear what the legal basis is for such complaints and who will decide over the
complaint (let alone in the case of a complaint against a High Court Justice).
Furthermore, there is no such information for citizens on how complaints will be
handled, and whether the outcome of such complaints is public. A recent report
“Review of the Ethics and Integrity Infrastructure in Bhutan” made the following
observation in this context:
“Also the interviewees indicated that the ACC could also help the
Supreme Court in setting up a grievance/feedback mechanism for the
judiciary while special attention should be taken to preserving judiciary
independence.” 73
The report gave the following recommendation: “Develop grievance/feedback
mechanisms for the judiciary taking cognizance of their independence”. 74
Certain aspects of judicial misconduct are subject to oversight by authorities outside
the judiciary:
-

The Royal Audit Authority reviews public sector financial management,
including in the judicial sector, and reviews individual cases. 75

-

The Anti-Corruption Commission (and to some extent the Royal Audit
Authority) receives and verifies the asset declarations of judges (Section
119 Judicial Code of Conduct/Judicial Service Act); 76 for further details of the
asset declaration system see below at no. 18 “Asset Declarations”).

-

The Anti-Corruption Commission also receives integrity related complaints
regarding the judiciary. The number of complaints is far lower for the judiciary
than regarding other sectors. The following shows all complaints received
between 2006 and March 2015: 77

ACC/SDC/DANIDA/UNDP, Review of the Ethics and Integrity Infrastructure in Bhutan, March 2015, page 22,
http://www.acc.org.bt/sites/default/files/ACC%20Report.pdf.
74 Ibid, page 27.
75 See above footnote 47.
76 Asset Declaration Rules 2012, Section 15, Annex I, Schedule I, subsection j.
77 Anti-Corruption Commission, Annual Report 2014, page 114, http://www.acc.org.bt/?q=node/287.
73
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Most complaints regarding the judiciary concern cases of abuse of office. There
have been also some bribery allegations. In most cases, the Anti-Corruption
Commission forwards the complaints to the Chief Justice with the request for futher
investigation. In one case, the Anti-Corruption Commission investigated a judge for
abuse of office, resulting in a conviction by the judiciary. Another case is currently
ongoing. The willingness of the judiciary to convict “one of its own” for corruption is a
healthy sign that the justice system is strong enough and willing to keep itself clean
of corruption. At the same time, as both cases started with an anonymous complaint,
they give testimony to the importance of anonymous complaints mechanisms being
available as is the case with the Anti-Corruption Commission.
So far, no whistleblower has – or had to – come forward with any complaint from
within the judiciary. However, one should note in general that the whistleblower
protection in Bhutan, mostly consists of protection of confidentiality. As for retaliatory
measures, Section 116 para. 5 of the Anti-Corruption Act 2011 makes victimization a
misdemeanour; however, the burden of proof in this case rests with the State (or the
victim). Under international standards, it is important to shift the burden of proof to the
employer that he/she did not retaliate against the whistleblower:
“In legal proceedings relating to a detriment sufered by a
whistleblower, and subject to him or her providing reasonable grounds
to believe that the detriment was in retaliation for having made the
report or disclosure, it should be for the employer to establish that the
detriment was not so motivated.” 78
78 Council of Europe Recommendation CM/Rec(2014)7 of the Committee of Ministers to member States on the
protection of whistleblowers, Principle 25,
http://www.coe.int/t/dghl/standardsetting/cdcj/Whistleblowers/protecting_whistleblowers_en.asp.
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The whistleblower protection scheme under Section 116 of the Anti-Corruption Act
2011 might profit from other improvements such as including “indirect” acts of
victimization. 79
There is no judicial ethics review committee in place to receive, inquire into,
resolve and determine complaints of unethical conduct of members of the judiciary.
This function is taken on in practice by the Chief Justice. As for disciplinary
oversight, see below “Responsibilities of the State”, no. 15.
3. Assignment of Cases
The following regulations exist on assignment of cases:
“The miscellaneous hearing shall be conducted by the Chief Judge
who shall assign the cases in seriatim [in series, in a certain order] to
the Benches.” (Bench Book, Part 1, Section 7 and others)
“Assignment of a case: A case shall be assigned to a Bench in an
order of precedence.” (Civil and Criminal Procedure Code, Section 72)
This implicates a random allocation of cases to Benches (whenever a court has
more than one bench). In practice, cases are numbered from 1 to 10 and given in the
order of numbers to the various benches. Lawyers and court parties are entitled to
inspect the case register in order to verify the proper allocation of cases. Thus, the
case assignment seems to be in line with international standards:
“Principle 14 [UN Basic Principles on the Independence of the
Judiciary] indicates that the assignment of case to judges is an internal
matter of judicial administration. However, the process by which this
occurs needs to be transparent, whether assignment is done by the
senior judge or court staff. Preferential assignment of cases at best
creates the appearance of impropriety and has long been an area
vulnerable to corruption. If case assignment is not done on a random
basis, then the manner in which cases are assigned must follow
personality neutral protocols.” 80
There is no fixed representation plan in case a judge is sick for a longer period of
time, resigns, or retires. The Chief Justice has discretion in appointing a representing
judge.
There have been no allegations of improper assignment of cases in the past.
Manipulations with the rules on case assignment are subject to the disciplinary
proceedings contained in Chapter 12 of the Judicial Service Act.
4. Court Administration
Court administration, including the appointment, supervision and disciplinary control
of court personnel, is the responsibility of the judiciary. Under Chapter 3 of the
Judicial Service Act, the Royal Judicial Service Council has the full authority to
Ibid, Principle 21.
UNODC, Access to Justice, The Independence, Impartiality and Integrity of the Judiciary, Criminal Justice
Assessment Toolkit, page 14, http://www.unodc.org/unodc/en/justice-and-prison-reform/Criminal-JusticeToolkit.html.
79
80
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determine and administer the organizational structure, budgetary and personnel
requirements of the judiciary. 81 The Chief Justice of Bhutan appoints the members of
the Council from judges and registrars general. All policies, service rules and
regulations endorsed by the Council are subject to assent by the Chief Justice of
Bhutan. At the level of Dzongkhag and Dungkhag, “appropriate judicial authorities”
take on the function of the Council (Section 45 of the Judicial Service Act). The
judiciary is currently in the process of defining who concretely this would be.
There are no specific principles of conduct for court personnel; however, court
personnel falls under the Civil Service Rules and Regulations (2012). 82 The rules
contain in Chapter a comprehensive “Civil Service Code of Conduct and Ethics”
which extends over 17 pages. It contains a combination of positive values and
negative prohibitions. The Code is by and large in line with the Principles for Court
Personnel formulated by the Judicial Integrity Group in 2005. 83 In addition, court
personnel are disciplinarily liable if they “breached the Judicial Code of Conduct”
(Section 145 Judicial Service Act). In theory, the parallel applicability of both Codes
might sound ambigious; however, in practice, it is not, as the values and principles of
both Codes align.
The Judicial Service Council does not advertise vacant positions for court personnel,
but draws staff from the general civil service entrance exams (under the Royal Civil
Service Commission). According to Section 72 of the Judicial Service Act, the Judicial
Service Council is responsible for facilitating the “recruitment of only the qualified and
suitable person based on merit” and the “selection of personnel through an open
competitive selection process which shall include selection techniques, such as
academic performance, written examination and interviews in conformity with the
provisions of recruitment rules and regulations.” Section 49 of the Judicial Service Act
defines the minimum requirements for being eligible for recruitment (bachelors of law
degree and post graduate diploma in national law).
Further details of the recruitment process derive from the extensive regulations in
Chapter 7 of the Civil Service Rules and Regulations. The Civil Service Rules also
prohibit discrimination on the grounds of “race, sex, language, religion, and other
status” (Section 4.2.2). The Council reported that the court personnel reflects the
diversity of the general population and that it includes bilingual personnel speaking
ethnic minority languages.
The Bhutan National Legal Institute conducts the pre- and in-service training of the
court personnel. The pre-service trainings include orientation programs for newly
recruited bench clerks and newly recruited registrars. 84 In-service trainings include
analytical drafting training for bench clerks, contemporary legal developments, ITtrainings, or trainings on women and child friendly procedures. 85 There is no statistical
information available on the website.
There are no particular incentives for taking part in vocational trainings. So far, as
the Bhutan National Legal Institute is still in the process of building up and putting its
operations and funding on a sustainable basis, there are no specific training modules
http://www.nyulawglobal.org/globalex/Bhutan.htm.
www1.rcsc.gov.bt/BCSR2012.pdf.
83 Report of the Fourth Meeting of the Judicial Integrity Group, 2005, Annex A/page 18,
http://www.unodc.org/pdf/corruption/publication_jig4.pdf.
84 http://www.bnli.bt/content/pageContent.php?id=5.
85 http://www.bnli.bt/content/pageContent.php?id=1; a full description of an example training on alternative dispute
resolution is available at: http://www.bnli.bt/content/pageContent.php?id=23.
81
82
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on ethics, preventing corruption, or corruption offences. So far, most activities are
donor funded.
The judiciary reports that the number of staff is sufficient for the courts to fulfil their
tasks. Salaries of the personnel – as in general salaries of state employees – are low
if compared to industrialised countries. The monthly salaries for civil servants range
from 9,000 BTN (≈144 USD) to about 50,600 BTN (≈809 USD). 86 For comparison: the
average monthly disposable salary (after tax) in Bhutan is about 14,500 BTN (≈230
USD). 87 A one bedroom apartment outside a city centre would cost an average of
4,333 BTN (≈69 USD). 88 There are opportunities for court personnel to advance
career wise as there are different positions and levels for clerks and registrars (see
Chapter 4 Judicial Service Act). With very few exceptions, court personnel stay in
service.
There is no dedicated (internal) inspectorate unit of the judiciary. However, the Chief
Justice annually tasks a senior judge from the High Court to guide an inspection of
each court. The inspection assesses performance and seeks to ensure consistency
and uniformity in the application of forms, procedures, and hearings. The inspection
team uses questionnaires in order to standardise the evaluation process. In the past,
inspections helped to expose that some clerks failed to record the hearing dates in
the database. 89 There are current plans to task each Supreme Court Justice with an
annual inspection in a cluster of districts, and rotate the Judges each year among the
different clusters of districts.
In addition, the IT division of the Supreme Court compiles performance statistics for
each bench clerk and case status reports of all individual courts on a monthly basis.
The Registrar of the High Court reviews the data and takes action if need be. 90 The
Supreme Court conducts an annual judicial conference for judges of all courts. The
conference monitors and evaluates both the individual and overall performance of the
courts based on annual case statistics.
From outside the judiciary, the Royal Audit Authority performs regular audits on
financial management in the judiciary (as foreseen in Section 227 of the Judicial
Service Act). The Annual Audit Report for 2012 makes only minor observations for
the judiciary for not having collected a fine in one case, and not having collected
damages in another case. 91 The Annual Audit Report for 2013 found a total of 3
billion BNU in irregularities fraud, corruption and embezzlement. The judiciary is not
listed among the institutions concerned. 92 The Court of Auditors does not look into
non-financial aspects of compliance.
The judiciary undertakes regular internal assessments of its own functionability. The
Royal Court of Justice publishes some of the results on its website. 93 There are no
Kuenselonline, Govt. defends pay rise for civil servants, 24 June 2014, http://www.kuenselonline.com/govtdefends-pay-rise-for-civil-servants/#.VTVqYJMW6vE.
87 http://www.numbeo.com/cost-of-living/country_result.jsp?country=Bhutan.
88 http://www.numbeo.com/cost-of-living/country_result.jsp?country=Bhutan.
89 http://www.judiciary.gov.bt/html/education/publication/reforms.php (at Section V. Judicial Evaluation and
Accountability).
90 Ibid.
91 At page 74, http://www.bhutanaudit.gov.bt/_lib/?ID=7cf4abea586bb4b8ba8a9abd029f153f.
92 At page 10,
http://www.raa.gov.bt/_more+artical/?page=artical&datanews=RAA%20releases%20Annual%20Audit%20Report
%202013.
93 http://www.judiciary.gov.bt/html/education/publication.php.
86
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user surveys available. However, statistical indicators point to a speedy delivery of
justice: in 2014, the clearance rate 94 was 100.2%; furthermore, out of a total of 21,604
cases (backlog from 2013, and newly registered cases in 2014) an outstanding low
number of 28 cases were pending longer than 12 months. 95 If one was to compare
this number – if that is possible at all due to the different nature of trial systems – one
could observe for example that in Europe the average number of days for solving
litigious (civil) cases is 246 days, with several countries being well above this
number. 96
Under Section 46 of the Judicial Service Act, the Council submits an annual report to
the Chief Justice of Bhutan. However, these reports, or parts of it, are not public on
the website.
According to Section 130, the “Council for all Judicial Service Personnel” [the Judicial
Service Council] has the authority to execute and enforce disciplinary action. It
investigates any allegation of a disciplinary violation and submits information on its
findings and decisions to the disciplinary authority, the Civil Service Commission,
for information purposes only.
5. Access to Justice
The Civil and Criminal Procedure Code (2001) and the Bench Book for Judicial
Process (2009) provide for a comprehensive legal basis to allow citicens access to
judicial procedures. Court houses are allocated to all 20 districts of Bhutan.
Persons who are physically unable to travel to court can send a lawyer, family
member, or other representative to court (Section 148 Civil and Criminal Procedure
Code).
The Civil and Criminal Procedure Code foresees legal aid: for criminal trials, it
comprises an attorney, where the interest of justice so requires (Section 34); for civil
cases, the court can waive the fee (Section 132.3). Otherwise, plaintiffs can resort to
alternative dispute resolution mechanisms. However, the judiciary has no own budget
for legal aid but must apply with the Ministry of Finance for each case again.
Lawyers take on pro bono cases, but on a very limited scale only: there are by far
not enough lawyers to take on even paid cases. Very few, if any, civil society
organisations offer pro bono legal advice and representation.
The judiciary has introduced two IT-tools: the Case Information System (CIS) and the
Case Management System (CMS). The CIS consists of a database and provides
overall information related to cases and courts (cases, petitions, orders, hearings,
and witnesses). Currently, the bench clerks compile the data for each court and send
it to the Supreme Court every month by e-mail, where it is consolidated into one
databse. 97 The CIS allows generating comparative periodic reports on the status and
94 Defined as: Number of resolved cases within the year divided by the number of incoming cases within the same
period: http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/synthese2014_en.pdf (page 21).
95 Statistics on the Institution, Disposal and Pendency of cases in the courts of the Kingdom of Bhutan as of 31st
December 2014, http://www.judiciary.gov.bt/html/case/report2014.pdf.
96 European Commission for the Efficiency of Justice (CEPEJ), Report on „European judicial systems – Edition
2014 (2012 data): efficiency and quality of justice“, page 211,
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport_2014_en.pdf.
97 Lungten Dubgyur, Judicial Reforms and Access to Justice through the Use of Information and Communication
Technology (ICT) in Bhutan, 2007, http://www.judiciary.gov.bt/html/education/publication/IT%20PaperLungten.pdf.
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trends of cases being heard, disposed and pending. 98 The CMS is a web-based case
database which aims to disseminate information pertaining to the cases and
generates comparative reports which enable the litigants to view the status of their
cases online. 99 It is not yet fully operational.
The court personnel use computers for word processing in order to prepare
documents, to e-mail, to research the internet, and to enter the case details in the
CIS. The judiciary’s website www.judiciary.gov.bt provides comprehensive
information on the court system, legislation, reports, research, and court cases. In
addition, the JEIS (Judicial Employee Information System) maintains personnel
information about all the civil servants working in the judiciary in an electronic
databse. 100 The system supports human resource oversight and reporting.
Some interviewees pointed to experiences where access to justice would depend on
the willingness of the registrars to accept a case. They also complained that their
office hours were limited to half an hour daily from 8.30 to 9.00 a.m. It is not clear to
what extent these are rather singular anecdotes. Representatives of the Judiciary by
contrast stated that this experience did not reflect general practice; furthermore the
Judiciary stated that registrars had no competence over the merits of a case.
6. Transparency in the Exercise of Judicial Office
In principle, court hearings are open to the public unless special circumstances
demand confidentiality (Section 4 Civil and Criminal Procedure Code):
“Every person is entitled to a fair and public trial by an independent and
impartial Court in any proceeding. The Court may in its discretion
exclude the press and the public from all or any part of the trial or other
proceedings only if there is a compelling need to do so in the interest
of:
(a) public order;
(b) national security;
(c) the privacy of the parties;
(d) protecting the privacy of a juvenile; and
(e) in any other situation, if in the opinion of the Court publicity
would seriously prejudice the interests of justice.”
In practice, the provision does not lead to any substantial number of cases where
courts exclude the public. Information on the time and venue of hearings is public: for
the High Court, it is available as a hearing calendar on the judiciary’s website about
one week in advance; for lower courts, it is usually displayed in paper form in the
entrance halls of courthouses. A public gallery allows visitors to observe trials in
courts of all levels. 101
In February 2014, the National Assembly passed a “Right to Information Bill”, which
is currently pending with the National Council (the upper house). 102 However, once
adopted, the new law might take time until state bodies will fully implement it in

http://www.judiciary.gov.bt/html/technology/itplan.php.
Ibid.
100 Ibid.
101 For selected pictures, see http://www.judiciary.gov.bt/html/judiciary/visit.php.
102 http://www.freedominfo.org/2014/02/rti-law-passes-bhutan-100th-international-law/.
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99

27

practice. Recently, the national newspaper of Bhutan, Kuensel, 103 noted on this issue
in the context of the media:
“Reporters may have access to mobile numbers, but has the access to
information improved? Again the answer is a resounding no.
Journalists are still frowned upon as nosy people. Those with
information are tight lipped or ordered not to talk to media. [...] [T]he
judiciary has recently come out with a circular stopping all judges from
talking to media.” 104
It is certainly a possible and frequently used approach to not let any judge speak for
the judiciary, but vest this task to dedicated spokespersons. The judiciary in Bhutan
has recently introduced such a centralised system of press contact with the Registrar
General of the Supreme Court. So far, the media are not content with the system as
the spokesperson would reportedly be not competent to answer the detailed
questions on the case. In any case, it is important that the media (and other civil
society stakeholders) have access to any information related to court proceedings:
the judiciary is the “last instance” in a state of rule of law, thus its decisions are of key
interest to citizens and require as much scrutiny as is possible. In principle, the public
should have access to all judgments and similar decisions. Only in exceptional cases
when it is indispensable to protect the privacy rights of parties, parts of the texts could
be redacted.
Apart from freedom of information legislation, in principle, the media can observe
trials as any member of the public may do. However, some interviewees pointed to
instances where bench clerks or judges of lower courts reportedly excluded the
media from observing proceedings on the mere ground that they wanted to prevent
“biased” reporting on the case. In some cases, judges allegedly excluded the media
after the parties jointly requested this. Barring the media with such explanations would
clearly not be in line with international standards for a judiciary in a democratic state
of rule of law, and it would be a serious constitutional violation of press freedom as
well as public judicial proceedings. At the same time, the leadership of the judiciary is
very clear that courts cannot exclude the media in such way and the Chief Justice of
Bhutan is currently developing media guidelines to provide guidance to lower court
personnel. Several judges cooperate with the media on an informal, confidential
basis, in order to promote public awareness of certain decisions they render. This
leads to an uneven perception of court work in practice.
In all countries one can find disagreement over the quality of media reports on court
cases. It is a natural consequence of media not only presenting facts but also
channelling opinions and viewpoints on which not everybody might agree. However,
in the case of Bhutan, certain factors seem to hamper the accuracy of the reporting
on court cases: on the side of journalists, there is a low degree of specialisation on
court reporting including a sufficient understanding of the legal system; this is also a
consequence of a rather small pool of journalists in a small country like Bhutan. As
most proceedings are in Dzongkha, journalists often have trouble following the
reading of long statements in this language, let alone with legal jargon. Journalists
were also not aware that there exists already a legal dictionary for all major languages
spoken in Bhutan. The Judiciary pointed out that it was not its concern if journalists
did not understand a judgment written in Dzongkha.

http://en.wikipedia.org/wiki/Kuensel: the State has a 51% stake in Kuensel Corporation Ltd.
Kuenselonline, 11 March 2015, Black mark for Bhutanese media, http://www.kuenselonline.com/black-markfor-bhutanese-media/#.VTdTD5MW6yp.
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Currently, the website provides access only to judgements by the High Court (20082013) and the Supreme Court (2011), and only to selected ones. For example, for
2013, the website presents a total of two judgements. Budgetary constraints have
hindered the judiciary so far to publish more decisions. There are no key words or
any systematic structuring of the decisions by topics. According to the interviews,
lawyers and judges rely mainly on the written law for their work, and to some extent
on what they hear from colleagues of precedents. A few interviewees pointed to the
need to filter out a large number of judgements that would not bring any added value
as precedents due to their poor quality of reasoning.
Courts have to deliver judgments in writing and in public: “Following its
deliberations, the Court shall reconvene and in the presence of the parties pronounce
its written judgment.” (Section 96 of Civil and Criminal Procedure Code)
Information on the caseload of courts (with breakdown to district courts) is available
on the judiciary website as well as on case clearances (in absolute numbers, without
percentages). 105
Several budgetary figures are available for the judiciary from the website of the
Department of National Budget of the Ministry of Finance. 106 The National Revenue
Report shows the total revenue from judiciary fees, 107 whereas the Annual Financial
Statements show the financing including donor assistance and balances of deposits
accounts. 108
The judiciary website provides information on the fees as follows
“Presently, the parties in the Civil case have to pay only Nu. 100 [≈1.6
USD] as Court Fee in High Court, while the Dzongkhag and Dungkhag
Court Fees is only Nu. 50 [≈0.8 USD].” 109
The website also provides 71 forms for different steps of judicial proceedings. As of
2013, 29.9% of the population use the internet. 110 Information on fees and procedural
forms are available in the courts in paper form from the registrars.
The judiciary does not provide information on court fees and forms in ethnic minority
languages. Citizens who cannot read or write in their own language can use a
representative or Jabmi to facilitate interpretation. Interviewees pointed out that in
practice, the language barrier poses a major obstacle for access to court, and
misunderstandings and misinterpretations hamper fair proceedings. The Judiciary
pointed out that there was no other intelligible language apart from Dzongkha and
English.
Witnesses, other court users and interested members of the public have access to
easily readable signs and publicly displayed courthouse orientation guides; the main
facilitator in this context is the court’s registrar and staff who are there to provide
orientation to court users. The number of staff varies among courts: at Dungkhag
Statistics on the Institution, Disposal and Pendency of cases in the courts of the Kingdom of Bhutan as of
31 December 2014, http://www.judiciary.gov.bt/html/case/report2014.pdf.
106 http://www.mof.gov.bt/departments/department-of-national-budget/.
107 See e.g. the Report for 2013-2014, page 33, http://www.mof.gov.bt/publications/reports/revenue-report/.
108 See e.g. the Report for 2013, page 41, 43, 59, http://www.mof.gov.bt/publications/reports/annual-financialstatements/.
109 http://www.judiciary.gov.bt/html/act/fee.php.
110 https://www.itu.int/en/ITU-D/Statistics/Documents/statistics/2014/Individuals_Internet_2000-2013.xls.
105

29

level there can be one assistant registrar per judge; 111 at Dzongkhag level there can
be seven bench clerks to work with one sitting judge. 112 The ratio of staff per judge
depends largely on the court system; thus, cross-country comparisons have indicative
value at best. With this caveat in mind, one should note that in Germany and
Switzerland the ratio of staff per sitting judge is 1.6 and 1.8 respectively. 113
Due to the diversity of spoken languages in Bhuthan, not all court personnel speak
the language of all court users; but, in practice, they can usually involve another staff
or rely on assistance by other court users. Some interviewees pointed out that during
court proceedings, judges conducted trials in their preferred language, which was
mainly Dzonghka. Representatives of the Judiciary pointed out that by law, the parties
could choose their preferred language. So far, the judiciary could not build up a pool
of interpreters, not the least because of budgetary limits. As a result, no formal
interpreters are available. Some interviewees pointed to incidents where the lack of
professional interpretation led to substantial misunderstandings.
Most court buildings fulfil the requirement of safe, clean, convenient and userfriendly court premises, with comfortable waiting areas, adequate public space, and
amenities for special-need users, such as children, victims, and the disabled. A few
lower level courts (about seven out of 35) are still missing separate detention rooms
and separate waiting rooms for the police and prosecutors.
The judiciary maintains an outreach programm to educate the public on the role of
the justice system in society and to address common uncertainties or misconceptions
about the justice system. 114
There is no information publicly available on the activity and the (current/appointed)
members of the Commission or the Council. Neither is there any information on
hiring and promotion activities, and on statistics of court personnel. However, the
judiciary publishes the names of all current and past judges for each court at all
levels. 115
7. Judicial Training
Chapter 8 of the Judicial Service Act contains nine sections. It is the responsibility of
the Royal Judicial Council “to provide training opportunities to the Judicial Service
Personnel” (Section 85). To this end, Sections 86-93 establish the Bhutan National
Legal Institute. 116 The Institute takes on the function previously performed by the
High Court’s “Research and Training Bureau of the Judiciary” of 1994. 117
Interviewees both from the judiciary and civil society acknowledged that recent
laureates are generally well educated. Not all appointees to judicial office have or
acquire, before they take up their duties, appropriate knowledge of relevant aspects
of substantive national and international law and procedure. This is mostly a result of
http://www.judiciary.gov.bt/html/judiciary/lingzhi.php.
http://www.judiciary.gov.bt/html/judiciary/bumthang.php.
113 European Commission for the Efficiency of Justice (CEPEJ), Report on “European judicial systems – Edition
2014 (2012 data): efficiency and quality of justice”, page 182,
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default_en.asp.
114 http://www.judiciary.gov.bt/html/education/education.php.
115 http://www.judiciary.gov.bt/html/judiciary/dcourts.php.
116 http://www.bnli.bt.
117 http://www.judiciary.gov.bt/html/judiciary/structure.php.
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the fact that in the past some bench clerks and judges had no formal legal education.
There are current plans to open a law school in Bhutan with about 25 students per
semester, which aims at remeding the lack of fully legally trained staff.
Introduction courses by the National Legal Institute cover also practical aspects,
which courses for a law degree usually do not address, such as management of
cases, administration of courts, information technology, and alternative dispute
resolution. Trainers deliver courses in English and Dzonghka. There are also
orientation programms for newly recruited bench clerks and judges. 118
The Activity Programme of the Institute for 2010-2014 shows a wide variety of 61
activities, ranging from conferences, trainings, book clubs, study visits, moot courts,
public education, and the publication of the Bhutan Law Review (currently: third
edition). 119 The number of participants/trainees goes up to several hundreds for some
activities. The activity programme is still heavily donor funded. It is obvious that the
Institute will need financing from the national budget in order to be sustainable.
Training courses are open to judges of all levels. Usually, however, Justices from
High Court or Supreme Court level do not attend training courses. The annual judicial
conference further facilitates the dialoge among judges from different jurisdictions and
court levels.
In addition, the judiciary cooperates with external stakeholders, in particular the
Royal Institute of Management and with international stakeholders, such as the Swiss
Federal Administrative Court.
In July 2014, the Royal Institute of Management and the Anti-corruption Commission
launched the e-learning course on “Ethics and Integrity Management in the
Judiciary”. 120 All 66 judges (including bench clerks) have enrolled for the course. As of
31 March 2015, 10.6 percent of the 66 judges have successfully completed the
course. The course is still a work in progress. As a recent report pointed out,
“Although there is a judicial code, some interviewees pointed out the
lack of clear articulation between the judicial code and the integrity
course that was recently developed for judges. During the mission the
BNLI welcomed the possibility of partnering with the ACC in developing
a specific training module for judges on integrity (covering issues such
as expected standards of conduct under the code) that would be
integrated as part of the existing curricula for judges.” 121
The same report also recommened to combine the online course with face-to-face
trainings, especially for high-level officials. 122
Trainings so far follow a separation of the different professions (judges, prosecutors,
lawyers). A training on “Building capacity to investigate and prosecute complex
corruption and money laundering cases” in 2014 was the first event ever where
judges, prosecutors and investigators came together for a joint training and could
profit from understanding each others roles, expectations, and concerns from first
hand exchanges. The participating judges appreciated the joint training.
http://www.bnli.bt/content/pageContent.php?id=5.
As presented as paper copy during the country visit; not published on the website.
120 Anti-Corruption Commission, Annual Report 2014, page 43, http://www.acc.org.bt/?q=node/287.
121 ACC/SDC/DANIDA/UNDP, Review of the Ethics and Integrity Infrastructure in Bhutan, March 2015, page 22,
http://www.acc.org.bt/sites/default/files/ACC%20Report.pdf.
122 Ibid, at page 39.
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8. Advisory Opinions
Article 21 section 8 of the Constitution mandates the Supreme Court with the
following advisory jurisdiction:
“Where a question of law or fact is of such a nature and of such public
importance that it is expedient to obtain the opinion of the Supreme
Court, the Druk Gyalpo may refer the question to the Supreme Court
for its consideration, which shall hear the reference and submit its
opinion to Him.”
Section 18 of the Civil and Criminal Procedure Code contains the same provision.
Thus, in line with the Implementation Measures, judges may render advisory opinions
to the executive (or the legislature) only under express constitutional or statutory
provision permitting that course.
9. Immunity of Judges
The Constitution does not contain any provisions on immunity. However, Section 154
Judicial Service Act provides immunity to judges against imprisonment based on an
“administrative decision”. It requires that “any criminal case [Judicial Service
Personnel] has to be charge sheeted to the Court”.
Judges do not enjoy personal immunity from civil suits for conduct in the exercise of
a judicial function. Furthermore, the state has a recourse right against judges in cases
of negligence or misuse of authority by a judge. Yet, there are no reports of cases
where judges had to face respective claims.
It should be noted in this context that international standards foresee functional
immunity for judges. The Committee of Ministers of the Council of Europe clarifies two
fundamental principles in its Recommendation CM/Rec(2010)12:
“The interpretation of the law, assessment of facts or weighing of
evidence carried out by judges to determine cases should not give rise
to criminal liability, except in case of malice” (para. 68); “When not
exercising judicial functions, judges are liable under civil, criminal and
administrative law in the same way as any other citizen” (para. 71).
The UN Basic Principles on the Independence of the Judiciary provide that
“[w]ithout prejudice to any disciplinary procedure or to any right of
appeal or to compensation from the State, in accordance with national
law, judges should enjoy personal immunity from civil suits for
monetary damages for improper acts or omissions in the exercise of
their judicial functions.” 123

Basic Principles on the Independence of the Judiciary, adopted by the Seventh United Nations Congress on
the Prevention of Crime and the Treatment of Offenders held at Milan from 26 August to 6 September 1985 and
endorsed by General Assembly resolutions 40/32 of 29 November 1985 and 40/146 of 13 December 1985, para.
16, http://www.ohchr.org/EN/ProfessionalInterest/Pages/IndependenceJudiciary.aspx.
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Responsibilities of the State
10. Constitutional Guarantee of Judicial Independence
The Constitution (2008) guarantees judicial independence in its Article 21 section 1:
“The Judiciary shall safeguard, uphold, and administer Justice [...]
independently [...] in accordance with the Rule of Law to inspire trust
and confidence and to enhance access to Justice.” The Judicial
Service Act (2007) further elaborates on this principle: “The Judiciary
shall be independent from the Executive and the Legislature and no
encroachment of each other’s powers is permissible, except to the
extent provided for by the laws of the land.”
Section 2 of Article 21 of the Constitution assigns the “judicial authority of Bhutan” to
the “Royal Courts of Justice”. Other courts and tribunals “may be established from
time to time by the Druk Gyalpo on the recommendation of the National Judicial
Commission.” This provision would be problematic, if it allowed special courts in
cases which are already established on a factual or procedural level (retroactive
application). However, in the almost seven years since the coming into force of the
Constitution, the National Judicial Commission never applied this clause. According
to Article 21 section 11, the Supreme Court is “the guardian of this Constitution and
the final authority on its interpretation”.
Under Article 23, “All persons in Bhutan shall have the right to initiate appropriate
proceedings in the Supreme Court or High Court for the enforcement of the rights
conferred by this Article [Fundamental Rights], subject to section 22 of this Article and
procedures prescribed by law.”
As described earlier, several provisions of the Judicial Code of Conduct aim at
safeguarding independence (see above at no. 1).
There are no enhanced measures in place for proceedings which might give rise to
heightened security concerns such as major corruption and organised crime cases.
However, this was not seen as a substantial concern during the interviews.
Judges in Bhutan have not formed an association to advance and protect their
interests. However, the rather small size of the country and the manageable number
of judges (49) allows for personal networking among the judges on their interests.
Section 123 of the Judicial Service Act imposes one restriction on the exercise by
judges of their freedom of association and assembly: “A Drangpon shall not be a
member of any commission, committee, association, arbitration board, or any other
organization that may affect the independence of the Judiciary.” The provision could
profit from guidance on when in fact the independence of the judiciary is affected.
The Council of Europe’s “Consultative Council of European Judges” (CCJE) rendered
an Opinion in 2002 on incompatible behaviour and other questions. The Opinion
states:
“[Judges] should therefore remain generally free to engage in the
extra-professional activities of their choice. […] In the last analysis, the
question must always be asked whether, in the particular social context
and in the eyes of a reasonable, informed observer, the judge has
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engaged in an activity which could objectively compromise his or her
independence or impartiality.” 124
Foreign laws have sometimes provided more specifications to this question, for
example:
-

Germany: In accordance with section 4(1) German Judiciary Act, judges may
not take on judicial and legislative or executive duties simultaneously.
However, in practice a number of judges are elected to bodies of local or
regional self-government such as municipal councils. The Council of
Europe’s “Group of States against Corruption” (GRECO) recently pointed out
that this practice “raises questions with respect to the separation of powers,
the risk of conflicts of interest and the necessary independence and
impartiality of the judiciary”. 125

-

In Spain, judges are subject to a very strict regime of incompatibilities, much
stricter than any other public servant. Judges cannot hold any paid jobs or
professions (except teaching and legal research, literary, scientific, artistic
and technical papers), nor any position of popular election or political
appointment or within the public administration (Article 389, Organic Law
6/1985 of the Judiciary).

-

Sweden: Judges “may not appear as attorneys or public defence counsels,
unless the Government (or the authority it designates) grants permission.
Furthermore, judges are not allowed to be chief guardians or trustees. [...] [I]n
practice, some judges engage in accessory activities such as writing,
lecturing at university or during social gatherings for judges and lawyers,
undertaking assignments as arbitrators, serving as members of Government
commissions, etc. According to the established practice of the Judges
Proposals Board, judges must not operate in profit-making companies or
enterprises, except for family run businesses.” 126

-

Switzerland: According to Section 19 of the Regulation for the Swiss Federal
Court
“1) The following extra activities may be authorized:
a. participation in arbitration, judicial bodies and expert
commissions and mandates for mediation and expert
opinions, as far as this is in the public interest.
b. selective leturates, editing of
publication series and law journals;

commentaries,

c. Participation in organs of associations, foundations or
other not-for-profit organizations.
(2) No permit requires who writes books or articles, gives
lectures or wants to participate in congresses and
symposia.” 127
Opinion no. 3 of the Consultative Council of European Judges (CCJE) “on the principles and rules governing
judges’ professional conduct, in particular ethics, incompatible behaviour and impartiality”, at no. 27-28,
https://wcd.coe.int/ViewDoc.jsp?id=1046405&Site=COE.
125 GRECO, Fourth Evaluation Round, Evaluation Report, January 2015, at no. 152,
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/Eval%20IV/GrecoEval4(2014)1_Germany_EN.pdf.
126 GRECO, Fourth Evaluation Round, Evaluation Report, November 2013, at no. 115.
http://www.coe.int/t/dghl/monitoring/greco/evaluations/round4/Eval%20IV/GrecoEval4(2013)1_Sweden_EN.pdf.
127 Of 20 November 2006 (as of 17 March 2014), https://www.admin.ch/opc/de/classifiedcompilation/20063281/index.html (German; translation by author).
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The overly liberal application of the above provision has been subject to
criticism in the Swiss national press. 128
One should also note the Council of Europe Recommendation CM/Rec(2010)12 on
judges independence and other issues:
“Judges should be aware that their membership of certain non
professional organisations may infringe their independence or
impartiality. Each member state should determine which activities are
incompatible with judges’ independence and impartiality. For instance,
incompatible activities have been identified, such as an electoral
mandate, the profession of lawyer, bailiff, notary, ecclesiastic or
military functions, plurality of judicial functions, etc. Having regard to
the necessity of avoiding actual or perceived conflicts of interest,
member states may consider making information about additional
activities publicly available, for instance in the form of registers of
interests. Furthermore, in order to ensure that judges have the time to
perform their primary function, that is to adjudicate, the plurality of
mandates in various commissions should be restricted and cases in
which the law prescribes for judges to sit on a commission, council,
etc, should be limited.” 129
It should be noted in this context that declarations of interests by judges are not
public in Bhutan (see below at no. 18 “Asset declarations”). However, asset
declarations provide no information in this context as they focuse on illicit enrichment
and do not contain information on personal interests (see below at no. 18).
Many, if not all laws, that regulate incompatibilities and conflict of interest, require
interpretation. In this context, one should note that the Consultative Council of
European Judges
“encourages the establishment within the judiciary of one or more
bodies or persons having a consultative and advisory role and
available to judges whenever they have some uncertainty as to
whether a given activity in the private sphere is compatible with their
status of judge. The presence of such bodies or persons could
encourage discussion within the judiciary on the content and
significance of ethical rules. To take just two possibilities, such bodies
or persons could be established under the aegis of the Supreme Court
or judges’ associations. They should in any event be separate from
and pursue different objectives to existing bodies responsible for
imposing disciplinary sanctions.” 130
Similarly, the Council of Europe Recommendation CM/Rec(2010)12 states in no. 74:
“Judges should be able to seek advice on ethics from a body within the judiciary.” 131
How such a body could work in practice, one could observe for example in Sweden:

Tagesanzeiger, 15 January 2014, „The additional source of income of the highest judges - Constitution and
law prohibit secondary jobs for federal judges. Their own rules allow them, though - thanks to a legal finesse.“
[translation from German by author], http://www.tagesanzeiger.ch/schweiz/standard/Der-Zusatzverdienst-derhoechsten-Richter/story/13572437?track.
129 Recommendation CM/Rec(2010)12 of the Committee of Ministers to member states on judges: independence,
efficiency and responsibilities, no. 29, https://wcd.coe.int/ViewDoc.jsp?id=1707137.
130 Opinion no. 3 of the Consultative Council of European Judges (see above note 124) at no. 29.
131 Ibid.
128
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“The Judges Proposals Board has [...] had one case which led to a
dialogue between the board and the judge. The outcome of that
dialogue was that the judge did not take up the incidental employment
(position as a director of a company which was owned by the judge’s
brother).” 132
11. Qualifications for Judicial Office
Section 68 Judicial Service Act (2007) contains selection guidelines for identifying
qualified candidates for appointment to the High Court and Supreme Court.
Section 72 contains a similar provision for courts of lower instances. The guidelines
appear to fulfil the requirements as set forth in the Implementation Measures.
12. The Appointment of Judges
Section 68 Judicial Service Act (2007) vests the National Judicial Commission with
the appointment judges to the Supreme and High court, where as the Judicial Service
Council performs this task for lower instance judges (Section 72).
The Commission consists of a total of four members, of which half are from the
judiciary: two judges (Chief Justice as Chairperson and the senior most Drangpon of
the Supreme Court) and two members from the other two branches of power
(Chairperson of the Legislative Committee of the National Assembly and the Attorney
General) – Section 7 Judicial Service Act.
The Council consists of a total of seven members, which are all from the judiciary
(five judges of all levels and two registrar generals).
In this context, one should note the following statement of the Council of Europe
Recommendation CM/Rec(2010)12, at no. 46:
“The authority taking decisions on the selection and career of judges
should be independent of the executive and legislative powers. With a
view to guaranteeing its independence, at least half of the members of
the authority should be judges chosen by their peers.” 133
Judicial candidates are selected from the general civil service entrance exams
(leaving aside the possibility of appointment to the High Court and the Supreme Court
or any other tier of courts from among the emminent jurists). The best candidates (in
the order of their ranking) can choose which sector they want to work in. Judge
positions are generally very attractive and most of the best candidates choose a
judge position. There are no apparent efforts made to attract qualified candidates
from under-represented or disadvantaged groups. In order to profit from the
experience of practitioners of law (prosecutors, lawyers, etc.), it is worthwile to
consider recruiting at least a certain percentage of judges by open vacancy notes.
The Council of Europe Recommendation CM/Rec(2010)12, at no. 48, also calls for
transparency, and, in addition, for the possibility of legal recourse against any such
decision:

132
133

GRECO Report, Sweden, ibid.
See above note 129.
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“[The procedures of selection bodies] should be transparent with
reasons for decisions being made available to applicants on request.
An unsuccessful candidate should have the right to challenge the
decision, or at least the procedure under which the decision was
made.“
Whereas the Judicial Service Act foresees a right of appeal in cases of disciplinary
actions (Section 146), such a right is not explicitly foreseen for appointment and
promotion decisions.
Both, the Commission and the Council also decide on the promotion of judges. The
Commission and the Council base the promotion on an objective appraisal of the
judge’s performance, having regard to the expertise, abilities, personal qualities and
skills required for initial appointment. The Judicial Service Act foresees annual
performance reviews in Chapter 17; principles for promotion are regulated in
Chapter 18. There is no explicit appeals possibility for judges who do not agree with
appraisal or for candidates who feel disqualified without justification.
13. Tenure of Judges
A total of 49 sitting judges currently work in the Bhutan judiciary. This equals 6.7
judges per 100,000 inhabitants. For comparison with some Asian countries, the
following ratios apply:
-

Kyrgyzstan

4.7

(2002) 134

-

South Korea 3.36

(2002)

-

Burma

2.2

(2002)

-

Hong Kong

2.1

(2002)

-

India

1.5

(2013) 135

-

Malaysia

1.4

(2002)

The European average in 2012 was 19.27 judges per 100,000 inhabitants. 136
However, all Common Law jurisdictions in Europe have a much lower ratio than the
Contintental Law jurisdictions:
-

Ireland

3.1

(2012) 137

-

UK

3.6

(2012)

-

Malta

9.5

(2012)

-

Cyprus

11.9

(2012)

Some of the highly industrialised Continental Law jurisdictions, such as Denmark,
also have a ratio (6.6) well below the European median. Such ratios are a reminder of
the fact that one cannot compare merely ratio of judges as isolated indicators; the
capacity of lawyers in a country, availability of e-procedures, support by legal aides,
complexity of procedural law, usage of alternative mechanisms, and many other
http://www.nationmaster.com/country-info/stats/Crime/Judges-and-Magistrates-per-million.
http://www.livemint.com/Opinion/VlqmTLJ1UzNtmKd7BuRVbM/The-slow-moving-wheels-of-Indianjudiciary.html.
136 European Commission for the Efficiency of Justice (CEPEJ), Report on “European judicial systems – Edition
2014 (2012 data): efficiency and quality of justice”, page 158,
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/default_en.asp.
137 CEPEJ, ibid, page 158.
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factors, can make it much easier for a low number of judges to process the caseload
in adequate time. The extraordinary high number of hearings of lower court judges
(all day hearings five days a week) combined with the almost absence of legal
representation for parties clearly suggests that in Bhutan the number of judges should
be much higher.
If one looks at the case statistics for 2014, all courts in Bhutan decided a total of
about 20,200 cases. 138 Assuming 250 working days per year, this equals about 1.6
cases per judge and working day. One should keep in mind, though, that Bench
Clerks substantially assist the judges. However, the number of 1.6 is still a rather high
figure. For comparison: in Germany, about 20,000 judges handle a total of about 6
million cases a year at first instance. 139 This equals a ratio of 1.2 cases per judge and
working day. However, the German judicial proceedings are facilitated by IT-systems,
regular representation of clients by 160,000 well trained lawyers, and a system of
justice well-atuned over decades.
The Constitution mentions only the fixed tenure of High and Supreme Court Justices
(10 years, Chief Justice of the Supreme Court: 5 years). The Judicial Service Act is
not fully clear on how long the tenure for lower instance judges is (Section 75):
“A Drangpon shall enjoy security of tenure as long as he conducts
himself appropriately in accordance with this Act.”
The provision is somewhat ambiguous: It could call for unlimited tenure of judges
(until retirement) whose tenure is not expressily limited (as is the case for the High
and Supreme Court), or it could only state that the tenure – whatever length it has – is
secured. Interviews confirmed that judges of lower courts enjoy unlimited tenure. In
practice, the judiciary does not engage temporary or part-time judges; neither do
judges undergo a probation period. However, some lay judges usually start as court
registrars after passing their law degree and, through several years of practice, have
to “earn” their position as a judge.
There are no clear criteria in the law whether and how the tenure of a High Court or
Supreme Court Justice renews. In practice, the Commission renews tenures of High
and Supreme Court Justice; however, as a consequence of a lack of legal basis,
there is no public access to data which would demonstrate that decisions are
objective and merit based. If the tenure of upper court justices is not renewed or they
do not get a position at a higher court or as Chief Justice, they leave the judicial
service.
Sections 224-225 foresee transfers of judges “every three years to prevent
unwarranted development due to prolonged stay of an individual in a particular post
or place of posting.” This rotating is an interesting mechanism of preventing conflicts
of interest by avoiding too much bonding in a community over a long course of time
(district rotating is a practice, which also other civil servants such as the police
undergo in Bhutan). According to the interviews, the transfer follows equal treatment
criteria by sending all judges to all kinds of regions. In practice, the rotation might be
more difficult for women, as it might be not so easy for them to have the spouse and
children move along with them, as it is for men under traditional distribution of roles in
Statistics on the Institution, Disposal and Pendency of cases in the courts of the Kingdom of Bhutan as of 31st
December 2014, www.judiciary.gov.bt/html/case/report2014.pdf.
139 With the caveat that numbers for Germany are not available in a fully comparable way (for example judges are
count for all court levels, whereas cases are only for 1st instance courts), European Commission for the Efficiency
of Justice (CEPEJ), Report on „European judicial systems – Edition 2014 (2012 data): efficiency and quality of
justice“, page 158, pages 196 following,
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport_2014_en.pdf.
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the family. In one case, the female judge had to leave the spouse and child behind
when rotating to the next district and to keep in touch by regular commuting.
The decision on the transfer is up to the Judicial Council. General rules for the
transfer as foreseen under Section 30 lit. a) of the Judicial Service Act are currently in
the making by the Judicial Service Council. Furthermore, under Section 226, the
judiciary can second a judge “to any agency or organization, national or international
outside the Judicial Service, to promote exposure to new ideas and experiences in
accordance with such conditions and limitations as prescribed by rules.” None of the
interviewees reported transfers of judges been made as a punitive measure.
14. Remuneration of Judges
Judges at Dzongkhag Courts are in the civil service position level EX2, judges of
Dungkhag Courts in position level EX3. This ranks them 4th and 5th in a scale of 17
civil service positions. As of 2014, the salary equals a pay range of about 45,800
(≈720 USD) to 59,500 BTN (≈937 USD), or 39,000 to 50,300 BTN respectively. 140 For
comparison: the total pay scale for civil servants ranges from 8,500 BTN (≈134 USD)
to 82,700 BTN (≈1,300 USD) for a cabinet secretary.
The average monthly disposable salary (after tax) in Bhutan is about 14,500 BTN
(≈230 USD). 141 A one bedroom apartment outside a city centre would cost an
average of 4,333 BTN (≈69 USD). 142
Under Section 161 of the Judicial Service Act, sitting judges “shall be entitled to a free
and furnished accommodation or in lieu of it he shall be paid twenty percent of his
pay as house rent allowance.” They furthermore enjoy “chauffeur driven transport”
(Section 162).
15. Discipline of Judges
Sections 130-146 of the Judicial Service Act regulate the discipline of judges of lower
instance courts (except High and Supreme Court). The authority to execute and
enforce disciplinary action is the Council; it provides recommendations to the Chief
Justice of Bhutan, who may censure or suspend a judge “for proven misbehaviour”.
Sections 132 to 139 comprehensively regulate the procedure of the disciplinary
action, whereas Section 140 contains the causes for action. Some of the causes are
rather minor, such as “lack of judicial temperament” or “repeated lack of Driglam
Namzhag [Bhutanese Etiquette]”, whereas also “conviction of crimes” is included.
Penalties have to be proportionate and include: reprimand; suspension; salary
sanction; demotion; removal from service.
Judges have the right to appeal to the Commission or the Council respectively (the
provision is somewhat unclear, as the Commission is not involved at all in disciplining
lower instance judges).
Ministry of Finance, Civil Service Pay Scale 2014, www.mof.gov.bt/wpcontent/uploads/2014/07/PayRevison2014_CS_opt.pdf.
141 http://www.numbeo.com/cost-of-living/country_result.jsp?country=Bhutan.
142 http://www.numbeo.com/cost-of-living/country_result.jsp?country=Bhutan.
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High Court and Supreme Court Justices can only be impeached and “only on the
ground of incapacity, incompetency or serious misconduct”; the impeachment
requires “not less than two-thirds of the total number of members of Parliament”
(Section 148). The restriction to cases of “serious misconduct” is somewhat
problematic. At first sight, though, it seems to be in line with No. 15.1 of the
“Measures for the Effective Implementation of the Bangalore Principles of Judicial
Conduct”, 143 which states:
“Disciplinary proceedings against a judge may be commenced only for
serious misconduct.”
However, one should not get the wrong notion from this statement: it does not call for
ethical leniency on judges. No. 15.1 only aimes at the following distinction:
“Conduct that gives rise to disciplinary sanctions must be distinguished
from a failure to observe professional standards. Professional
standards represent best practice, which judges should aim to develop
and towards which all judges should aspire. They should not be
equated with conduct justifying disciplinary proceedings. However, the
breach of professional standards may be of considerable relevance,
where such breach is alleged to constitute conduct sufficient to justify
and require disciplinary sanction.”
In other words, where a judge would not provide enough reasons to a judgment, or
would negligently fail to observe a formal requirement for internal procedures, this
would regularly be a case of non-serious misconduct. In terms of the Bhutanese
Judicial Code of Conduct, this would for example concern Section 103 (“A Drangpon
shall perform his judicial duties without fear”) – clearly, a judge should not be
disciplined because he/she experienced fear when deciding on a politically sensitive
case. Section 103, in this sense, formulates “only” professional standards. In this
context, it is worth to note the Council of Europe Recommendation CM/Rec(2010)12
(no. 66):
“The interpretation of the law, assessment of facts or weighing of
evidence carried out by judges to determine cases should not give rise
to civil or disciplinary liability, except in cases of malice and gross
negligence.”
Under this precondition, the Recommendation does not restrict disciplining judges to
serious misconduct (no. 69):
„Disciplinary proceedings may follow where judges fail to carry out their
duties in an efficient and proper manner.“
As there is no restriction to “serious misconduct” for lower court instances in Bhutan,
this would lead to the conclusion that to higher instance judges the full catalogue of
disciplinary causes would not apply. For example, “serious misconduct” might
include only subsections f-k of Section 140 or even fewer subsections. Such a
limitation of disciplinary liability for higher instance judges does not appear to be in
line with international standards. However, the wording of “serious misconduct” goes
back to the Constitution (Article 32 section 2); the Judiciary argues that therefore no
stricter standard was possible.
Reportedly, there have been only a few disciplinary actions in the past on rather
minor issues. Statistics on disciplines are not publicly available.

143

Available on http://www.judicialintegritygroup.org/index.php/jig-resources/jig-documents.
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As stated earlier (see above no. 2 “Application and Enforcement of Principles of
Judicial Conduct”), there is no dedicated hotline or similar mechanism complainants
can turn to; however, the webpage of the Royal Courts, under the general “Frequently
asked Questions” section, directs complainants to the registry of the High Court: 144
“How do I file a complaint against a judge?
The complaint process is not intended to address complaints related to
the merits of a case or a court's decision. Any person alleging that a
Drangpon of the Court has engaged in conduct prejudicial to the
effective and expeditious administration of the business of the Courts,
or that such officer cannot discharge all the duties of the office because
of physical or mental disability, may file a complaint with the registry of
the High Court.”
It seems, as if a more direct and more visible mechanism for the reporting of serious
misconduct would signal to the public that the judiciary is interested in and willing to
address complaints.
16. Removal of Judges from Office
Section 152 of the Judicial Service Act clarifies that a “removal may be effected only
after:
(a) Conducting any inquiry into Judicial Service Personnel’s incapability
of properly performing the duties of office by reason of physical or
mental incapacity; or
(b) Establishing that a Judicial Service Personnel is guilty of grave
misconduct, incompetence or in violation of the Judicial Code of
Conduct.”
The judiciary has a guiding role in the impeachment of High and Supreme Court
Justices: Under Section 13 Judicial Service Act the Commission issues a
recommendation whether misconduct deserves impeachment. Furthermore, under
Section 149 a member of the Commission (the Chief Justice of Bhutan or the senior
most Drangpon of the Supreme Court) preside over all impeachment proceedings.
This seems to be in line with no. 16.2 of the Bangalore Implementation Measures.
In the event of an adverse decision, judges do not have an ordinary right to appeal
(apart from the constitutional complaint foreseen in Article 21 Section 18 of the
Constitution). As for decisions by the Judicial Council, it would seem still acceptable
to have no right to appeal as the Council decisions are the result of deliberations by a
variety of judges of different levels.
No judge has been removed from office during the past five years. The law does not
foresee abolition of a court a reason for the removal of a judge. No judge has been
excluded following a restructuring of the judiciary in the past five years.
17. Budget of the Judiciary

144

http://www.judiciary.gov.bt/html/publication/faq.php.
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Under Section 19 of the Judicial Service Act, the “Chief Justice of Bhutan in
consultation with the Royal Judicial Service Council [...] shall have the full authority to
determine and administer the organizational structure, budgetary and personnel
requirements of the Judiciary.” 145
The annual expenditure of the judiciary for 2013 amounted to 641.178 million BTN
(≈10,092,000 USD). 146 All interviewees agreed that the budget is insufficient to
provide for the higher number of tasks the still young judiciary is facing in building up
its full capacity. However, this seems to be mostly a result of the general budgetary
constraint Bhutan is facing than its general willingness to invest in the judiciary: the
expenditure of the judiciary for 2013 equals 1.9% of the overall budget 147 for 2013 of
33.4 billion BTN. For comparison: European countries allocate an average of 2.2% of
the national budget on the whole judiciary. 148 One should keep in mind though, that
the numbers do not compare one to one, as for the European numbers this includes
items such as the prison system, legal aid, or the prosecution services. 149 In addition,
a high number of lawyers in these countries facilitates justice.
Some interviewees expressed concern that the availability of budgetary funds
depends to some extent on the “satisfaction” by government and parliament with the
decision making of courts; thus, the judiciary would not enjoy sufficient independence
in this regard. Furthemore, the judiciary is not free to allocate its budget to the various
courts; this allocation is decided by parliament (however, based on a proposal by the
Supreme Court).
The Supreme Court keeps and disburses the funds. The Royal Audit Authority
performs regular audits and publishes yearly reports showing in detail their
observations (see above Part 1, III, 3).
As stated earlier, several budgetary figures are available for the judiciary from the
website of the Department of National Budget of the Ministry of Finance. 150 The
National Revenue Report shows the total revenue from judiciary fees, 151 whereas the
Annual Financial Statements show the financing including donor assistance and
balances of deposits accounts. 152
18. Asset declarations
The Asset Declaration Rules (2012) 153 require public officials to declare all their
income (including incoming cash-flow from loans) and large expenditures (assets).
Thus, the asset disclosure system aims at detecting illicit enrichment by comparing
whether the declared income matches the declared expenditures (assets). The
Emphasis by author.
Annual Financial Statements of the Royal Government of Bhutan for the Year ended 30 June 2013, page 43,
www.mof.gov.bt/wp-content/uploads/2014/07/AFS2012-2013.pdf.
147 http://ipajournal.com/2012/06/20/bhutans-budget-for-2012-13/.
148 European Commission for the Efficiency of Justice (CEPEJ), Report on „European judicial systems – Edition
2014 (2012 data): efficiency and quality of justice“, page 25,
http://www.coe.int/t/dghl/cooperation/cepej/evaluation/2014/Rapport_2014_en.pdf.
149 Ibid, page 22.
150 http://www.mof.gov.bt/departments/department-of-national-budget/.
151 See e.g. the Report for 2013-2014, page 33, http://www.mof.gov.bt/publications/reports/revenue-report/.
152 See e.g. the Report for 2013, pages 41, 43, 59, http://www.mof.gov.bt/publications/reports/annual-financialstatements/.
153 http://www.acc.org.bt/sites/default/files/AD%20RULE%202012_1.pdf.
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declaration system distinguishes between officials under Schedule I (higher level) and
Schedule II (other). Judges belong to category Schedule I and thus have to submit
their declaration to the Anti-Corruption Commission.
The Anti-Corruption Commission’s Annual Report 2014 shows that 84% of judges
had not complied with their obligation to submit a declaration. 154 However, this data
as of end of March is outdated; by the time of this Scan all judges had declared, some
within a grace period granted additionally. As a positive feature, the Commission
publishes the names of all public officials who did not comply with the declaration
obligation after a granted grace period. 155
The Annual Report 2014 further shows that a comparatively high number of 11 judges
(=22%) had disproportionate assets (“DA”). 156 However, in all cases this was due to
rather numerical errors or market values wrongly pointing to illicit income. So far, no
judge had disproportionate assets after verifying (and auditing) the declaration.
There are also several general observations regarding the asset declaration system,
which concern the judiciary as well:
Cash
Cash is an extremely important category to be declared, as can be seen from the
following documents:
-

Western Balkan Recommendation, C.2: “asset declarations need to show the
fullest picture possible of incoming and outgoing cash and asset flows during the
time in office”; 157

-

Council of Europe Eastern Partnership Project, Practitioner manual on
processing and analysing income and asset declarations of public officials, 2014,
7.5.2.2: “Cash includes paper money as well as savings and deposits in
banks”; 158

-

World Bank/UNODC Stolen Asset Recovery Initiative, Income and Asset
Declarations (AD): Tools and Trade-offs, 2012: “Approximately 80–85% of
countries with an AD framework for heads of state, ministers, and civil servants
mandate the disclosure of real estate, moveable assets, or cash”; 159

-

OECD, Asset Declarations for Public Officials, A Tool to Prevent Corruption,
2011: “A wide variety of assets can be subject to declaration – real estate,
various types of movable property [...], shares and other securities, extended
loans, and savings in bank deposits and in cash.” 160

The reason behind such a position is simple: if cash is not included in the declaration,
it is easy for public officials to justify any expense by stating that it has been paid from
undeclared cash funds brought into office. For example, a public official might buy a
Anti-Corruption Commission, Annual Report 2014, page 93, http://www.acc.org.bt/?q=node/287.
http://www.acc.org.bt/?q=node/1465.
156 Anti-Corruption Commission, Annual Report 2014, page 97. http://www.acc.org.bt/?q=node/287.
154
155

157

www.respaweb.eu/download/doc/Asset+Standard+FIN+14+12+10.pdf/45571feb5cde81505de6e2e67b566b3b.pd
f (emphasis by author).
158 http://www.coe.int/t/DGHL/cooperation/economiccrime/corruption/Projects/EaPCoE%20Facility/EaP_TP_default_en.asp (emphasis by author).
159 At page 35, www.unodc.org/documents/corruption/Publications/StAR/StAR_Publication__Income_and_Asset_Declarations.pdf (emphasis by author).
160 At page 63, www.oecd.org/dataoecd/40/6/47489446.pdf (emphasis by author).
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luxury car in his first year in office. The official’s income does not support this
expenditure. Without having to declare cash when entering office, the official could
simply claim that he/she bought the car from undeclared cash funds. Such a loophole
could render the whole declaration system futile.
Conflicts of interest
The disclosure obligation does not include situations of conflicts of interest. A recent
report for the Anti-Corruption Commission (“Review of the Ethics and Integrity
Infrastructure in Bhutan”) recommended to “consider revising the legislation to include
the prevention of conflict of interest as an objective of the system”. 161 Conflicts of
interest are an important integrity risk in the judiciary, not only in transition countries,
but also in countries of long-standing democracy. As a recent publication points out:
“Asset declarations can also play an important role in detecting
conflicts of interests. In 2012, for example, the California Supreme
Court declined to hear an appeal filed by a couple who had accused
financial giant Wells Fargo of predatory lending. A review of asset
declarations revealed that one justice participating in the decision
owned as much as US$1 million of Wells Fargo stock. In other cases,
California judges had ruled on cases even when they or their family
members had received income or lavish gifts from one of the parties,
including a US$50,000 trip from a lawyer”. 162
The Annual Report by the Anti-Corruption Commission for 2014 indicates a possible
reform on this issue:
“The review of ethics and integrity infrastructure in Bhutan and the
workshops on CoI [conflict of interest] also highlighted the need to
incorporate CoI in the AD [asset declaration]. This may be done for the
next AD.” 163
Public access
Under the Asset Declaration rules, declarations are not published. However, under
Section 52, “any declaration or copy thereof may be made available to any person” if
that person shows up him/herself at the respective agency and submits “a written
application”. The agency has to inform the person whose declaration is disclosed.
A recent report “Review of the Ethics and Integrity Infrastructure in Bhutan”
ambiguously states that “declarations are made public by the Election Commission
during election times so that the public is able to monitor them”. However, by law and
in practice this is only true for declarations made by candidates for electoral office. 164
International standards point into a direction of more pro-active public access:
“As monitoring by the public at large is one of the most effective tools,
income and asset declarations should be available online. Ideally,
declarations submitted online are published in real time. A useful public

March 2015, page 30, http://www.acc.org.bt/sites/default/files/ACC%20Report.pdf.
Tilman Hoppe, U4 Brief, The case for asset declarations in the judiciary, May 2014, page 2,
http://www.u4.no/publications/the-case-for-asset-declarations-in-the-judiciary-identifying-illicit-enrichment-andconflicts-of-interests/downloadasset/3474.
163 Anti-Corruption Commission, Annual Report 2014, page 97, http://www.acc.org.bt/?q=node/287.
164 ACC/SDC/DANIDA/UNDP, Review of the Ethics and Integrity Infrastructure in Bhutan, March 2015, page 28,
http://www.acc.org.bt/sites/default/files/ACC%20Report.pdf.
161
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database of declarations requires in particular electronic and free
access, and data in searchable, machine-readable format.” 165
One should keep in mind that an analysis of legal jurisprudence shows that
publication of declarations would not violate the right of privacy of public officials,
not even under the European Convention on Human Rights. 166
As for the costs of setting up an electronic system, Georgia (Caucasus) managed to
install an award winning system of public declarations (http://declaration.gov.ge/eng/
– English version of the website). 167 When introducing its online system in 2010,
Georgia had a GDP per capita of only US$ 5,837 per year. 168 Still, this was double
the number than Bhutan in 2013 (US$ 2.362). However, international donors, such as
the World Bank, have supported setting up such electronic systems in many
countries.
Gifts
Gifts are subject to double disclosure: any asset given to a public official counts as
income, as asset (if above declaration thresholds), and is subject to the rules on
(internal) disclosure, Section 58 of the Gift Rules (2009): 169
“A public servant shall disclose any gift received from any source,
including a permissible gift within (7) working days after receiving the
gifts.”
At the same time, a public official has to declare “income from [...] any other sources”
which certainly includes gifts. This raises the question, whether one could consolidate
both declaration systems into one and thus alleviate the bureaucratic burden on
public officials as well as on oversight bodies. As for gifts received in private (family,
friends), it is probably sufficient to declare them only annually as part of the asset
declaration. For gifts received related to the public function of the official, one could
keep the ad-hoc disclosures in order to make sure there are swift decisions on how to
properly deal with the gift. One might argue though, that judges should “not accept
any gifts, presents or benefits” (Section 117 of the Judicial Service Act) and thus gift
disclosure is not relevant to them. However, Section 117 does probably not relate to
gifts received in private, and as for gifts received in public office, the exceptions of the
Gift Rules (2009) probably still apply (commemorative items, promotional products of
nominal value, etc. – see Sections 12-31).
Income from selling assets
Furthermore, selling assets (with profit) can also constitute income; this should be
clarified in the asset declaration form.
Threshold for disproportionate assets
It should be noted that the Bhutanese system is already allowing public officials more
expenditures than they have income. A large part of expenditures of Bhutanese
165 Western Balkan Recommendation on Disclosure of Finances and Interests by Public Officials, 2014, no H.1,
http://respaweb.eu/11/library.
166 ReSPA/Tilman Hoppe (lead author), Comparative Study: Income and Asset Declarations in Practice, 2013, p.
209, http://www.respaweb.eu/11/library#respa-publications-and-research-18; see also Tilman Hoppe, U4 Brief,
The case for asset declarations in the judiciary, May 2014, http://www.u4.no/publications/the-case-for-assetdeclarations-in-the-judiciary-identifying-illicit-enrichment-and-conflicts-of-interests/downloadasset/3474.
167 See also: World Bank, Fighting Corruption in Public Services: Chronicling Georgia's Reforms, 2012, 108
pages, http://elibrary.worldbank.org/doi/pdf/10.1596/978-0-8213-9475-5.
168 http://data.worldbank.org/indicator/NY.GDP.PCAP.PP.CD.
169 http://www.acc.org.bt/pdf/rules/GRR.pdf.
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officials is already exempt from having to be declared: (large) expenditures other than
for acquisition of assets (e.g. vacations, lavish dinners, services such as luxury spa
treatments, etc.). At this point, one also has to keep in mind that the declaration
system contains value thresholds, which means that many expenditures will already
be “under the radar” of the declaration forms. In other words, the declaration system
already “allows” public officials to spend a lot more than they earn, without ever
raising a red flag. Introducing yet another 50% threshold to this balance allows public
officials to spend even more money without having to justify the origin. It is therefore
strongly recommended to abolish this threshold in total. The Western Balkan
Recommendation does not foresee any threshold, but assumes disproportionate
assets already when the declared assets exceed the declared income (E.10). 170
Market values
If an asset of a public official increases in value, this is not a sign of his/her income,
but simply of market volatility. What counts is the money the public official spent on
the asset. Similarly, if a public official had an asset already before coming to office, or
it was given as a gift, it is not a reflection of his/her income during office. Thus, market
values in the declaration forms need to be replaced by transaction values (purchase
price, etc.).
At the same time, there is no need for public officials to declare the same assets over
and over each year; it is sufficient if income or expenditure transactions are reported
only in the year they occur: for example, if a public official buys a Mercedes in 2011
his/her income needs to support this expenditure. Reporting this asset in 2012
onwards does not make any sense, as the income of 2012 onwards has nothing to do
with the purchase of this Mercedes.
Utilities
The Western Balkan Recommendation states (E.9): “For the identification of
undeclared cash-flows, the oversight body needs to balance the incoming and
outgoing cash-flows, calculating also a lump sum for daily expenses because not all
expenditures are and can be included in a declaration.” 171 Instead of overburdening
public officials with declaring all daily expenses, this should be replaced with a
statistical lump sum.
Random audits
If audits (investigations) are only performed when the declaration shows
disproportionate assets, it becomes very easy for the public official to “fly under the
radar”: he/she needs to make sure the declaration looks plausible (even if it contains
made up numbers). This way, the declaration will not trigger an audit. Therefore, the
Western Balkan Recommendation states (E.5): “The oversight body should initiate
verifications at least on a substantial sample of all declarations. The sample of public
officials should be based on a random choice, as well as on risk-criteria.” 172
Sanctions for gross negligence
One might argue that it is hard to imagine any situation where a public official has
unjustified wealth but would not be liable for intentional wrongful declaration: a public
official could always claim to have forgotten that he/she owned a villa abroad, or had
a deposit box at a bank, or a second car, or a Picasso painting hanging on the wall. In
170

www.respaweb.eu/download/doc/Asset+Standard+FIN+14+12+10.pdf/45571feb5cde81505de6e2e67b566b3b.pd
f (emphasis by author).
171 Ibid.
172 Ibid.
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most cases courts would or at least should simply reject the defence as noncredible. 173 In practice, however, the strict application of “intentional” might provide a
possible or even easy way out for declarants. However, there is no reason why a
declarant should not be criminally liable for incorrectly declaring in gross negligence.
The punishment for such an offence could be much lower than in case of an
intentional wrongful declaration. However, if a public official “forgot” to declare a large
bank account, and his/her declared income does not support this wealth, there is no
reason why the public official should face no sanction.

See also the following case: “In 2012, the Philippine Parliament impeached the Supreme Court chief justice for
failing to declare US$2.4 million in assets held in foreign currency accounts. The chief justice claimed that he had
amassed his millions in foreign exchange deals as a student and that he was prohibited from declaring them
under a law on secrecy of foreign currencies […]. In the end, 20 of 23 senators did not accept the judge’s
explanation.”, Tilman Hoppe, The case for asset declarations in the judiciary: Identifying illicit enrichment and
conflicts of interests, U4 Brief May 2014 No. 5, page 3, http://www.u4.no/publications/the-case-for-assetdeclarations-in-the-judiciary-identifying-illicit-enrichment-and-conflicts-of-interests/.
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II.

Compliance with the Bangalore Principles of Judicial Conduct

This chapter focuses on judge’s compliance with the Principles in practice. To this end, the
Bangalore Principles of Judicial Conduct identify six core values of the judiciary –
independence, impartiality, integrity, propriety, equality, competence and diligence. They are
intended to establish standards of ethical conduct for judges. They are designed to provide
guidance to judges in the performance of their judicial duties and to afford the judiciary a
framework for regulating judicial conduct. They are also intended to assist members of the
executive and the legislature, lawyers and the public in general, to better understand the
judicial role, and to offer the community a standard by which to measure and evaluate the
performance of the judicial sector. As this chapter focuses on implementation in practice, the
following information is primarily taken from the in-country interviews.
1.

Independence and Impartiality

A judge should uphold and exemplify judicial independence in both its individual and
institutional aspects. Judicial independence is both a state of mind and a set of institutional
and operational arrangements.
Impartiality must exist both as a matter of fact and a matter of reasonable perception in all
the processes leading to the decision, and including the decision itself. A judge must avoid all
activity that suggests that the judge's decision may be influenced by external factors such as
a judge's personal relationship with a party or interest in the outcome. Impartiality implies
the absence of bias and prejudgment.
There are no indications that the judiciary and individual judges let themselves be guided by
private interests or influences from political or powerful business people. There is one
caveat, though: A frequent public perception is that of a two-class justice system, where wellconnected and influential people get justice, whereas the common citizen does not. At the
same time, some interviewees pointed to the fact that decisions involving “small money”
would contain minimal if not insufficient reasoning, whereas decisions involving “big money”
would contain comprehensive reasoning. However, such observations of a two class system
– if corroborated by objective facts in some incidents – would not necessarily be an issue of
independence but rather be an issue of uneven access to court; it is easier for literate,
erudite and rather well-off people to claim their rights in the justice system than it is for
people without a high degree of education and a known standing in the community. However,
there is no representative data available to verify whether the perception is grounded in
reality.
Closely linked to the aforementioned criticism is an alleged lack of impartiality in cases where
state interests are involved, as some interviewees stated. As the business sector largely
depends on government contracts, there has been some frustration over the high ratio of
decisions in favour of the state. However, one should note that already the first constitutional
case was an example of judicial independence from the government. It involved the ruling
government and the opposition. The case was about an arbitrary tax hike by the government
that the opposition said was unconstitutional, and the opposition leader subsequently lodged
a case against the government. The High Court’s verdict stated that the government had
indeed violated constitutional provisions and other relevant laws by failing to table the issue
at the Parliament. The government’s appeal to the Supreme Court did not change the
verdict. 174

http://bhutan.um.dk/en/~/media/Bhutan/Documents/Content%20English/Good%20Story%20%20access%20to%20Justice.pdf.
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The Gift Rules of 2009 have already largely changed the widespread culture of gift giving
in Bhutan. However, according to several interviewees gift giving to judges and other court
personnel seems to be still a common practice in particular by citizens with rather small
means. The gifts might not be related to a concrete case; however, they still bring at least a
perception of impairing independence to the courts.
2.

Integrity and Propriety

In private as well as public life, a judge should always act honourably and in a manner
befitting the judicial office. Since the public demands from the judge conduct that is far above
that which is demanded of fellow citizens, standards of conduct are much higher than those
demanded of society as a whole. Integrity is the attribute of rectitude and righteousness.
The components are honesty and judicial morality. A judge should be free from fraud, deceit
and falsehood, and be good and virtuous in behaviour and in character.
In respect of both professional and personal conduct, a judge must accept restrictions on his
or her activities even when these activities might not be viewed negatively if carried out by
other members of the community or of the legal profession. The test for impropriety is
whether the conduct compromises the ability of the judge to carry out judicial responsibilities
with integrity, impartiality, independence and competence, or is likely to create, in the mind of
a reasonable observer, a perception that the judge's ability to carry out judicial
responsibilities in that manner is impaired.
In stark contrast to most transition countries, bribery is not a substantial issue of concern in
the judicial sector. Corresponding with this finding is the fact that so far no judge has been
found to have disproportionate assets (illicit enrichment) after a verification of his/her
declaration. However, for the latter one should keep in mind that the asset declaration
system still has significant loopholes and thus an absence of discovering illicit enrichment
does in no way compel the conclusion that in fact there is no such enrichment.
In practice, the main challenge of the judiciary is the uneven level of delivery of justice:
whereas court users laud the quality of jurisprudence in higher level courts and in selected
jurisdictions, they describe repeated serious violations of procedures as well as weak
decision-making by many lower courts. Several interviewees provided anecdotal evidence
where registrars, bench clerks or judges at lower courts would act condescendingly towards
court users, arbitrarily deny them rights which are clearly foreseen under procedural laws,
make seemingly arbitrary requests, or render inconclusive or unsubstantiated decisions.
Further grievances are the very limited opening hours of registrars (8.30-9.00 a.m.);
furthermore it is common practice to summon the parties of all hearings for one day at 9.00
a.m., which means that parties of the last hearings have to wait at the court an entire day
without the need for this being clear. Clients represented by well-trained lawyers usually find
remedy to such situations with the upper courts.
In addition, despite many good efforts to provide transparency, the justice system is still
perceived by several interviewees as a rather closed institution. This perception is despite
many good efforts of the judiciary to provide transparency via its website, public
appearances, press work, and other measures. Interviewees pointed to several cases, where
bench clerks or judges reportedly excluded the public or only the media from proceedings
without any legitimate justification; this would happen either as the bench clerk or judge
viewed the media presence as a risk to the “independence” of the judiciary, or at the
consensual request of court parties (again, not being a proper justification as public access
to proceedings is not a right of the parties but of the public at large). However,
representatives of the Judiciary questioned whether these incidents took really place at all or
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where at least rare exceptions: in general, they stated, public trials were encouraged and
common practice.
One can leave aside, whether each and every alleged incident amounts to abuse of office or
a violation of the judicial code of conduct: in any case, a widespread perception of arbitrary
performance by judges would – in the language of the ordinary citizen – often translate into
“corruption”. However, having a population perceive the judiciary as “corrupt” means almost
the same damage in practice as having such corruption occur in reality.
In addition, the judiciary in Bhutan is a comparatively new institution. Many citizens have not
yet understood how a judiciary works in a democratic state of law: they will thus misinterpret
a completely legitimate transaction, e. g. a court of appeal overturning a lower court decision,
as corruption, in this example, as a miscarriage of justice by the lower court.
Court users often resort to the media when being unsatisfied with a court decision. Letters to
the media are often copied to the Anti-Corruption Commission. Another resort – at least in
theory – is His Majesty the King. There is still a mentality among people that not the judiciary,
but in the end only His Majesty can deliver justice.
3.

Equality

A judge should be aware of, and understand, diversity in society and differences arising from
various sources, including but not limited to race, colour, sex, religion, national origin, caste,
disability, age, marital status, sexual orientation, social and economic status and other like
causes.
Aside from above mentioned perceptions of a two-class system of justice, a lack of
uniformity in jurisprudence is probably the biggest challenge to equal treatment in courts.
This lack of uniform jurisprudence is a result of a young justice system which does not
comprise of legal literature, a system of structured case precedents, and a well settled legal
education system. In addition, some interviewees noted that judges would force court users
to respond in Dzongkha (the official language in Bhutan which most people do not speak,
though) and not accept for example proceedings in English. Representatives of the Judiciary
pointed out that these interview statements were exaggerations not reflecting common
practice.
4.

Competence and Diligence

Competence in the performance of judicial duties requires legal knowledge, skill,
thoroughness and preparation, while diligence is exhibited by considering soberly, deciding
impartially, and acting expeditiously.
Delivery of justice is speedy if compared internationally (see above “4. Court
Administration”). In 2014, contract enforcement through court took an average of 225 days
(South Asia average: 1,077 days), cost 23.1% of the value of the claim and required 47
procedures. 175 A few judges/bench clerks still remain which have no full legal training (see
above “7. Judicial Training”). The extensive number of hearings required for most judges all
day long five days a week does not seem to allow for sufficient preparation of the cases
before the hearings. Several interviewees pointed out that compliance with the Bench Book
Rules is still rather low in several lower level courts. Representatives of the Judiciary pointed
out that these interview statements would not reflect common practice.
The World Bank, Doing Busines 2015, Bhutan, page 67,
http://www.doingbusiness.org/data/exploreeconomies/~/media/giawb/doing%20business/documents/profiles/coun
try/BTN.pdf?ver=2.
175
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III.

Recommended Follow-up Activities

This Scan cannot provide comprehensive recommendations for a general justice reform.
However, reforms of general aspects of justice would seem to improve the perception of the
judiciary as an institution of integrity. Therefore, the recommendations do not touch only on
core issues of integrity, as for example gift giving rules, but also on issues of more general
nature (in particular below no. 8 and 9); these general reform measures would be likely to
reflect back positively on the public perception of the judiciary.
The implementation of the following recommendations does not only depend on the judiciary,
but also on the Bhutan National Legal Institute, the Anti-Corruption Commission, and in some
instances on civil society and the media. It should be noted that the judiciary has already
started to implement many of the following measures, so that the recommendations would
simply be an encouragement to continue this efforts:
1. Freedom of information, outreach to media, citizens, and state bodies
a. Publish more decisions through different channels (website, case reporters,
legal commentaries, etc.); provide a few keywords on what a case is about (e.g.
“contract law, damages for non-performance”) to facilitate research.
b. Adopt a legal basis for freedom of information and media access to judicial
decisions, in line with international open data standards. 176
c. Cooperate with civil society organisations on public education.
d. Cooperate with the educational sector, e.g. by court personnel lecturing in
schools, or school classes visiting courts.
e. Entertain common workshops or platforms for exchange of the judiciary with
stakeholders such as the Attorney General, lawyers, the Anti-Corruption
Commission (and vice versa, workshops for attorneys should review options of
including lawyers from the Judiciary).
f.

Conduct a kick-up workshop and annual meetings with the media on issues of
cooperation.

g. Display the code of conduct in all court reception areas, possibly with a related
address to citizens by a high level representative of the judiciary.
h. Take media work as a chance to enhance public perception of the judiciary inter
alia by setting up professional media spokesperson, pro-active information on
court cases (also in jargon-free, simple language), facilitate regular reporting on
court cases interesting to ordinary citizens with an educational aim by providing
case summaries to the press.
i.

176

Develop guidelines for the whole judiciary on how to work with the media, in
particular on:
o

Delineating the cases and illustrating this with examples when the media
can be (temporarily) excluded from proceedings in very exceptional
cases and when this would not be justified, and that the media in any
case can be present for the delivery of the judgement;

o

Making clear that shutting the media out without a sound justification is a
serious constitutional violation; that the media are free to report about
ongoing cases, but cannot expect the court to discuss an ongoing case;
that the concept of contempt of court applies to the media only in

See for example: http://opendatahandbook.org/en/; http://www.odaf.org/.
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exceptional cases; that the media are free to present and discuss a
judgement once it is delivered.
j.

Facilitate a series of trainings for journalists on the judicial system and on good
practices of judicial reporting, possibly with donor support. Make it good practice
of media reports to check the legal accuracy of a draft report with a sufficiently
trained professional.

k. Cooperate with television programmes on educational emissions.
l.

Review the need for developing further dictionaries for the various languages
spoken in Bhutan, defining the proper legal terms and providing translations for
them in order to facilitate media reporting and understanding of court users; this
would be in particular important for Dzongkha, as most court proceedings seem
to be delivered in this language.

2. Conflicts of interest
a. Define conflict of interest (Section 73 of the Judicial Service Act) in more detail:
Including perceived conflict of interest should be considered; the circle of family
members for which a private interest is assumed needs definition; determine how
to manage it – disclosure to parties, objection by parties and limitation period for
raising the issue, involving assent of a superior judge/body in case of recusal as
a measure of last resort.
b. Raise awareness to court users on conflict of interest answering questions such
as: What is conflict of interest? Does it equal corruption? (No, only when solved
wrongly), How to manage it? What options do I have as a citizen when I believe
court personnel to be in conflict of interest?
c. Provide further details or guidance on incompatibilities in practice – Section
123 of the Judicial Service Act.
d. Abolish the overall post-employment restriction for judges to practice in the bar
(Section 24 of the Jabmi Act).
3. Gift rules
a. Simplify the existing rules, in particular avoid double disclosure under the Gift
Rules and under Asset Declaration Rules (probably by giving priority to Asset
Declarations), and consider distinguishing gifts given by privately or
professionally related persons.
b. Continue to keep the issue of gift acceptance and the ensuring risks for negative
public perception an issue of professional discussion among judges.
c. Raise awareness among citizens with the aim of further reducing and limiting gift
giving practices (e.g. by putting up information in courts, possibly also in
pictograms).
4. Asset declarations
a. Include disclosure of private interests into the asset declaration form.
b. Include cash (domestic and foreign) into the asset declaration system.
c. Explicitly include gifts (above a certain threshold) in the declaration forms (as
they are a form of income).
d. Clarify explicitly in the declaration form that certain unusual incomes (or more
exactly: incoming financial flows) are also included, such as from selling assets.
e. Abolish the 50% threshold for disproportionate assets.
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f.

Replace the declaration of “utilities” by calculating a lumpsum for minimum daily
expenses.

g. Replace the market values for items by the purchase/transaction value (as only
real cash-flows are important for asset declarations). At the same time confine
declaring transactions only in the declaration period when they occur (instead of
repeating declaration of assets that where obtained in previous periods and in
relation to earlier income only).
h. Perform in-depth audits not only when a declaration is implausible on its own
terms, but also perform an audit on a random sample of declarations.
i.

Consider publishing asset declarations of judges (by redacting private
information such as bank account numbers, address of real estate, and vehicle
licence numbers).

j.

Consider envisaging sanctions also for declarants who violate post-office
restrictions, wrongfully declaring assets in gross negligence.

5. Complaints mechanism
a. Continue to set up a complaints mechanism with transparent procedures, and
provide regular statistical informations on the complaints and their outcome.
b. Make court users aware of the mechanism through display of information in
court reception areas.
c. Review and further enhance the whistleblower protection regime in line with
international standards, inter alia by shifting the burden of proof for retaliatory
measures to the employer and by including indirect acts of victimization.
6. Discipline
a. Provide at least regularly statistical transparency on disciplinary proceedings
and their outcome in order to demonstrate to the public that the judiciary is not
“protecting its peers”.
b. Amend the law so that the discipline of court staff is subject to the Council and
not the Civil service Commission (as is currently the practice). Broaden the
disciplinary liability for higher level judges.
7. Self-administration (Commission and Council) and finances
a. Set up within the judiciary one or more bodies or persons having a consultative
and advisory role on ethics whenever judges have some uncertainty. The body
should be separate from and pursue different objectives to existing bodies
responsible for imposing disciplinary sanctions. It could contribute to discussion
on ethics by regularly reporting an overview of the issues, for example at the
annual judicial conference.
b. Provide transparency on the activity and the (current/appointed) members of
both bodies, through the judiciary website and other fora, such as the annual
conference, and on hiring, promotion, and statistics of court personnel.
c. In order to profit from the experience of practitioners of law (prosecutors, lawyers,
etc.), consider recruiting at least a certain percentage of judges by open
vacancy notes (which would probably entail legislative changes).
d. Define who, if any at all, takes on the decentralised function of the Judicial
Service Council (Section 45 of the Judicial Service Act).
e. Provide regular transparency on the hiring and promotion of judges and court
staff, and ad-hoc transparency to unsuccessful applicants, as well as a possibility
for appeal.
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f.

Consolidate the hiring and promotion of court staff as much as possible under
the Council (thus limiting the role of the Civil Service Commission).

g. Provide the judiciary with more discretion to decide on the internal allocation of
its budget.
h. Salaries of judges need to be competitive with an emerging private sector in
order to retain the best legal graduates for the judicial service.
8. Uniformity of jurisprudence
a. A certain coherence and uniformity in jurisprudence is necessary for court users
to trust the system. The main prerequisite is a national legal doctrine formed by
a common education of lawyers, the availability of legal literature (commentaries,
case reporters, training materials, etc.).
b. Make the review of sufficient reasoning in judgments a standard feature of
internal inspections and performance review (a comprehensive, coherent
reasoning sufficiently appraising all evidence).
c. Make (the future increased number of) published decisions available in all
courts, also in paper form.
9. Judicial procedures and access
a. Review to what extent the number of necessary hearings could be reduced and
consolidate the numerous steps as much as possible into one hearing in order to
avoid that court users have to come repeatedly week after week for hearings
even in simple cases.
b. Review to what extent procedural law should give judges a more active role in
procedures, so they can guide parties along the pivotal point of the case, instead
of having time wasted with discussions “in all directions”.
c. Consider including attempts of mediation/settlements by judges as a standard
step into proceedings in order to allow for early solution to procedures.
d. Increase the number of judges at lower level courts so they have time to
prepare cases substance-wise instead of having hearings five days a week.
e. Continue to improve access to courts in terms of availability of professional
interpretation for “minority” languages; opening hours of registrars beyond the
current time window of 8.30-9.00 a.m.; graded summoning to hearings in half or
full-hourly increments (instead of the one for all time of 9.00 a.m. entailing long
waiting times for the parties of the last hearings); provision of budgetary funds for
legal aid, possibly by buying in donor support.
f.

Review how the State can facilitate opening of more law firms in order to
overcome the outstanding shortage of lawyers and to ensure proper
representation of clients; facilitate the opening of the bar association.

g. Provide separate detention rooms at courts and waiting/preparation rooms for
prosecutors in the remaining courts where these rooms do not yet exist.
h. Ensure uniformity in formalities among different courts (e.g. at what stage it is
necessary to attach the evidence).
i.

Buy in support for legal advice and legal aid provided through civil society
organisations.

j.

Continue to promote alternative dispute resolution mechanisms (ADR).

k. Continue with efforts to set up specialised benches (civil, criminal, etc.)
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l.

Consider setting up a specialised bench for commercial cases, possibly at a
higher instance, such as the high court, including lay judges with commercial
experience and expertise as practiced in other countries.

m. Court monitoring projects 177 by civil society organisations would provide more
representative data on compliance by registrars, bench clerks, and judges, with
procedural rules, the right to access to justice, and ethics in general. Involving an
external stakeholder in this monitoring exercise would lend additional credibility
to the results; however, internal monitoring is also an option.
10. Capacity building
a. Develop interactive face-to-face training modules on ethical dilemmas in the
judiciary using real life case scenarios and ethical dilemmas (and train trainers
for these modules).
b. Develop training modules on cases and details of corruption offences; this
would not only strengthen the adjudication of corruption offences, but reflect back
on the ethical strength of the judiciary due to deepened understanding of
corruption.
c. Develop training modules on integrity and prevention of corruption (conflicts of
interest, ethics, definitions of corruption, measuring corruption, etc.) which, again,
would strengthen the ethical awareness of court personnel.
d. Provide judges with time-off for trainings at least once a year.
e. Make trainings mandatory at least for judges without full law degree.
f.

Develop standard training handbooks for all essential training courses.

g. Foresee joint trainings with prosecutors and lawyers to facilitate mutual
understanding.
h. Provide legal literature and reference material to courts.

See for example: CEPEJ, Monitoring and Evaluation of Court System: A Comparative Study, December 2007,
59 pages, www.coe.int/t/dghl/cooperation/cepej/series/Etudes6Suivi_en.pdf; Livingston Armytage, Monitoring
judicial integrity: Lessons for implementation of UNCAC Article 11, U4 ISSUE 2009:12, 39 pages,
www.cmi.no/publications/file/3483-monitoring-judicial-integrity.pdf; Court Monitoring Programs
http://www1.umn.edu/humanrts/svaw/domestic/link/monitoring.htm (in the context of domestic violence).
177
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Annex: International networks and resources for judicial integrity
INTERNATIONAL
Commission on Crime Prevention and Criminal Justice (CCPCJ) 178
The Commission on Crime Prevention and Criminal Justice was established by the
Economic and Social Council (ECOSOC) resolution 1992/1, upon request of General
Assembly (GA) resolution 46/152, as one of its functional commissions. The Commission
acts as the principal policymaking body of the United Nations in the field of crime prevention
and criminal justice. ECOSOC provided for the CCPCJ's mandates and priorities in
resolution 1992/22, which include improving international action to combat national and
transnational crime and the efficiency and fairness of criminal justice administration systems.
The CCPCJ also offers Member States a forum for exchanging expertise, experience and
information in order to develop national and international strategies, and to identify priorities
for combating crime.
Deutsche Gesellschaft für Internationale Zusammenarbeit (GIZ) GmbH
GIZ has a long-standing experience in providing advisory services for legal reform projects,
i.e. advising partner countries on developing or revising laws, on the application and
enforcement of these laws by their public administration officials, and on jurisdiction as well
as on the dissemination of information regarding applicable law. 179 GIZ initiates dialogues on
the rule of law and facilitates international conferences on judicial law reform processes.
Judicial integrity is an essential element of the rule of law and promoting judicial integrity is
also an important part of the Anti-Corruption Strategy of the German Ministry for Economic
Cooperation and Development (BMZ). 180 Accordingly, on behalf of BMZ, GIZ law reform
projects address and support judicial integrity for many years. 181 GIZ has also published
several documents on this topic, e.g.:
-

Preventing Corruption in the Judiciary System – A Practical Guide 182

-

How to note – Implementing the Bangalore Principles 183

Further information on GIZ’s anti-corruption know-how and implementation experience can
be found in the GIZ Anti-Corruption Toolbox which is available also for partner institutions. 184
International Association of Judges (IAJ) 185
The main purpose of the IAJ is to safeguard the independence of the judiciary worldwide. In
order to achieve this goal the Central Council meets once a year and the Regional Groups
twice a year. During such meetings, the plenary sessions discuss and make proposals in
respect to, inter alia, resolutions and declarations pertaining to the judiciary in a particular
country or countries; and ad hoc working groups, prepare drafts to be submitted to the
plenary. Study missions may be formed to inquire into problems affecting the judiciary of a
specific country. During such missions, delegates of the IAJ, meet local judges, heads of
courts, members of the judicial councils, and members of the legislative and executive

http://www.unodc.org/unodc/commissions/CCPCJ/index.html?ref=menutop.
https://www.giz.de/en/downloads/giz2011-en-law-and-justice.pdf.
180 http://www.bmz.de/en/publications/type_of_publication/strategies/Strategiepapier323_04_2012.pdf.
181 https://www.giz.de/expertise/html/5392.html.
182 http://www.judicialintegritygroup.org/resources/documents/gtz2005-en-corruption-in-judiciary.pdf.
183 www.judicialintegritygroup.org/resources/documents/giz_implementing_the_bangalore_principles_en.pdf.
184 https://gizanticorruptiontoolbox.org/wiki/Special:UserLogin?uselang=en&returnto=Overview_of_all_tools.
185 http://www.iaj-uim.org/home/.
178
179
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branches. Opinions are given on law bills and administrative acts affecting the judiciary. In
2013, it adopted a recommendation on fighting corruption. 186
International Center for Transitional Justice 187
The International Center for Transitional Justice is an international non-profit organization
specializing in the field of transitional justice.
Judicial Integrity Group 188
The Judicial Integrity Group is an independent group of high ranking judges from both
developing and industrialised countries who have been striving to improve the level of judicial
integrity since 2000. The objectives of the Group are to formulate and develop the concept of
judicial accountability, to design mechanisms which can be used by the judiciary to
strengthen the integrity of the judicial system, to formulate and promote standards, guidelines
and instruments relating to vital aspects of the judicial system, and to assist in the
implementation of measures of judicial reform which are demonstrably effective in eliminating
corruption within judicial systems and providing greater, more expeditious, and less
expensive access to justice.
The JIG publishes its own resources 189 as well as a multitude of documents and links of
other organisations. 190
United Nations Office on Drugs and Crime (UNODC) 191
The UNODC has published a multitude of manuals in the field of criminal justice integrity:
-

Documents on the sessions of the Open-ended Intergovernmental Working Group
on Prevention
Commentary on the Bangalore Principles of Judicial Conduct English - French Spanish
Resource Guide on Strengthening Judicial Integrity and Capacity English - French Arabic
United Nations Handbook on Practical Anti-Corruption Measures for Prosecutors and
Investigators
Handbook on police accountability, oversight and integrity
Assessment of the Integrity and Capacity of the Justice System in Three Nigerian
States, January 2006
Assessment of Justice Sector Integrity and Capacity in two Indonesian Provinces,
2006
Judicial Ethics Training Manual for the Nigerian Judiciary
An Economic and Jurimetric Analysis of Official Corruption in the Courts
Investigating the Links Between Access to Justice and Governance Factors
Judicial Integrity in Kosovo English - Albanian - Serbian
UNCAC Article 11 Implementation Guide and Evaluative Framework

U4 192
The U4 Anti-Corruption Resource Centre assists donor practitioners in more effectively
addressing corruption challenges through their development support. U4 examines
http://www.iaj-uim.org/iuw/wp-content/uploads/2013/02/Recommendation-on-curruption.pdf.
https://www.ictj.org/about.
188 www.judicialintegritygroup.org.
189 http://www.judicialintegritygroup.org/index.php/jig-resources/jig-documents.
190 http://www.judicialintegritygroup.org/index.php/jig-resources/jig-other-documents;
http://www.judicialintegritygroup.org/index.php/jig-resources/jig-links.
191 http://www.unodc.org/unodc/en/corruption/publications.html.
192 http://www.u4.no/themes/justice-sector/.
186
187
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approaches to improve justice sector integrity such as the monitoring of judicial reform
processes and social accountability mechanisms.
Union International of the Judicial Officers (UIHJ) 193
The purpose of the organisation is to represent its members to international organisations
and ensure collaboration with national professional bodies. It works to improve national
procedural law and international treaties and makes every effort to promote ideas, projects
and initiatives which help to move forward and elevate the independent status of officers of
Court.
World Bank 194
The World Bank supports several activities under its “Law, Justice and Development” sector.
It also promotes several publications. 195
ASIA
Asia Foundation196
People across Asia face systemic challenges in resolving their disputes; enforcing their
rights; and accessing the benefits to which they are legally entitled. To address these
problems, The Asia Foundation’s law programs support Asian efforts to protect the legal
rights of vulnerable groups; strengthen dispute resolution processes; and reform
dysfunctional laws, policies, institutions, and practices.
Asian International Justice Initiative 197
The Asian International Justice Initiative focuses on projects and partnerships related to
international justice, judicial reform, the rule of law, and human rights in ASEAN and other
Asia-Pacific countries. The Asian International Justice Initiative (AIJI) is a nearly decade-old
collaboration between the East-West Center (EWC) and the WSD HANDA Center for Human
Rights and International Justice at Stanford University (previously known as the Berkeley
War Crimes Studies Center).
Asia Pacific Judicial Reform Forum (APJRF) 198
The Asia Pacific Judicial Reform Forum is a network of 49 superior courts and justice sector
agencies in the Asia Pacific Region who have joined together to contribute to judicial reform
in the region. It resulted from the Manila Declaration on Judicial Reforms in 2005, which
called for a forum to learn from judicial reform successes and failures.
Related to the planned creation of an environmental bench at the High Court of Bhutan, one
should also note the following:

193

http://www.uihj.com/en/.

194

http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTICE/0,,menuPK:445640~pagePK:149018~
piPK:149093~theSitePK:445634,00.html.
195

http://web.worldbank.org/WBSITE/EXTERNAL/TOPICS/EXTLAWJUSTINST/0,,contentMDK:20756643~menuPK:
2036129~pagePK:210058~piPK:210062~theSitePK:1974062,00.html.
196 http://asiafoundation.org/program/overview/law-and-justice.
197 http://www.eastwestcenter.org/research/asian-international-justice-initiative.
198 http://apjrf.com/about.html.
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Asian Judges Network on Environment (AJNE) 199
The AJNE is an information and experience sharing arrangement among senior judges of the
Asian Judges Network on Environment (AJNE) 199
Association of Southeast Asian Nations (ASEAN) and the South Asian Association for
The AJNE is an information and experience sharing arrangement among senior judges of the
Regional Cooperation (SAARC). This informal trans-governmental network is committed to
Association of Southeast Asian Nations (ASEAN) and the South Asian Association for
providing a dynamic forum for judicial capacity building and multilateral exchanges on
Regional Cooperation (SAARC). This informal trans-governmental network is committed to
environmental adjudication.
providing a dynamic forum for judicial capacity building and multilateral exchanges on
environmental adjudication.
EUROPE
EUROPE
Consultative Council of European Judges (CCJE) 200
The rule of law is one of the main values upheld by the
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